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PREFACE 


OF the fifteen papers selected to be reprinted here, some 
are recent, others are old, but all, with one possible 
exception—and that, I think, only apparent—have some 
connexion with the history of constitutionalism or the 
bearing of that history upon our present problems. History 
may offer no solution for these problems, but it is safe to 
say that no solution which ignores history is ever likely to 
be either lasting or satisfactory. 

The paper on “Sovereignty” (Number n) first appeared 
in Economica in November, 1926; the one entitled A 
Fragment on Sovereignty” (Number ill) is reprinted from 
Political Science Quarterly of March, 1933 ; Number vi, 
“Magna Carta and Common Law,” was included among 
the papers published for the Royal Historical Society in 19 1 7 
under the general title “Magna Carta Commemoration 
Essays”; Number vn, “Who was Rossaeus, is from 
Politica of November, 1936; Number vm, “The House of 
Commons in 1621,” from the Journal of Modern History , 
June, 1937; Number ix, on the political ideas of Philip 
Hunton, from Politica , February, 1935 ; Number x, The 
Transfer of the Charter to New England,” from the Pro¬ 
ceedings of the Massachusetts Historical Society, volume 63, 
December, 1929; Number xm, “Government by Law,” 
from Foreign Affairs, January, 1936 ; and Number xiv, “The 
Reconstruction of Liberalism,” from Foreign Affairs, October, 
1937. The dates and places of the original appearance of the 
others are indicated in the various articles themselves. 

To the fifth paper in the collection, “Due Process of 
Law in Magna Carta,” I have added a note to indicate a 
revision that now seems to me to be necessary. It may be 
thought that I should have done the same for Number vi, 
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Preface 

“Magna Carta and Common Law.” I am fully conscious 
that tins paper is antiquated now. I am allowing it to be 
reprinted just as it was, because I still adhere to its general 
conclusions, because the principles with which they deal, 
inadequately treated elsewhere in diis volume, are essential 
in all historic constitutionalism, and finally because I take 
some satisfaction in the thought that this paper may possibly 
have had something to do with the appearance since 1917 
of a number of more thorough studies of the same general 


subject. , 

I wish to express here my thanks to the editors and 

publishers of the periodicals in which these papers originally 

appeared for their kind permission to have them reprinted 

as a collection. ,„ r . T _ T 

C. H. McILWAlN 


Belmont 

Massachusetts, U.S.A. 
December 1938 
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THE HISTORIAN’S PART IN A CHANGING 

WORLD 1 

Probably never since this Association was founded have men 
and women of our profession been asking themselves as 
earnestly and as anxiously as they are asking now, the old 
questions, so often asked before, whether we, as historians 
h ave anything practical to offer to our own country and 
to the world m times of crisis like the present and if we 
have, how we can make our parncular contribution most 

Cff Eachlne’s answer to these pressing questions must be his 
own personal answer, 

if it is to be anything vital to him or any practical help to 
others. But if this is true, each one must also 
answer can never be more than a tentative one. He must 
realize how very narrow the range of his vision must be, 
how infinitely small a part of the whole varied experience 
of our race, which is history, can be mastered in one short 
°pl of life or even in many. All history should be a lesson 
i£ humility to us historians, but there is no more striking 
ksson than the present world crisis, in many of its most 
important aspects whoUy unpredicted, if not unpredictable, 
even at the opening of this twentieth century. 

To one in a boat at sea the horizon seems to recede into 
infinity on every side, but if he is a seaman, he knows he is 
only looking over the brim mto nothingness. 

In a troubled time like our own, in thinking of our 
inherited institutions and ideas, one sometimes feels as old 

' Presidential Address delivered on 3 o December, I93« at the annual 
meeting of the American Historical Association held at Providence, R.I., 

U.S.A. 
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Thomas Fuller did in 1655 on the completion of his Church 
History of Britain, when, as he says in his preface, An 
ingenious Gentleman some moneths since in Jest-earnest 
advised me to make hast with my History, for fear (saith he) 
lest the Church of England be ended before the History 


th In°his period of perplexity, we naturally wonder what 
service history can render in solving the problems of our 
country and of the world. We are asking ourselves how we, 
as historians, can do our part and what that part may be. 
No words seem more aptly to express this mood or to make 
clear our own present doubts and fears and hopes, than the 
moving preface of an English pamphleteer of 1643 who signed 
himself “An Earnest desircr of his Countrie’s Peace”: 


When a Patient lies sicke under the destroying paroxismes of 
a Fever, every stander-by will be telling his Medicine, though he 
be no Physitian: O then let no Sonne ot this State account it 
presumption in me, for putting in my judgement, and speaking 
that which I conceive might, it' not remove, yet mitigate this 
fatall distemperature of our common Mother: at another time 
perhaps it might be censurable, but in this exigence laudable. 


For whether we like to admit it or not, we know we are 
to a large degree the creatures of habit, and the makers of 
history are no exception; they always have been and always 
will be guided in their actions rightly or wrongly by what 
they conceive to be the results of past experience, by the 
“lessons of history ”; at least they will attempt to justify these 
actions or to secure popular assent to them by an appeal to 
the past. “ It is these lessons ot history' that we want”, I once 
heard it said by an eminent protessor of pedagogy, and we 
do want them; but 1 was glad it was pedagogy and not 
history he professed, tor he added that it was only the lessons, 
not the history, that we needed. In the schools, two or three 
weeks, he thought, would be enough for the history itself. 
This certainly is “to make haste with our liistory”, and per¬ 
haps it is this very widespread unthinking haste of to-day 
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that best indicates the most helpful contribution we can make 
as students of history. Some “lessons of history we know 
will always be drawn, some “ lessons of history will always 
be acted on. Our part is to see that these really are the lessons 

"^lt is not as easy a part as it might seem at first sight. 
Especially in times like this we are m a hurry lest the institu¬ 
tions we study “be ended before the History thereof . We 

arc anxious—too anxious—to find a short cut. 

In this connection we arc often told that each generanon 

will rewrite its history of the past. Even if it docs not who y 

reconstruct this past, it will make its own choice of the parts 
to be noted, and these parts will be precisely those winch are 
uppermost at the time when the history is written. O 
scarcely needs to be told that this is so, but some have told 
us more. They have not only admitted the fact that tins is 
done. They have said it ought to be done. /ittimM they 
have implied, if they have not actuaUy said, that what 
out-of-date now ought to be eliminated from history. Others 
have put it a little differently, perhaps a httlc less crudely. It 
is humanly impossible, they say even to approximate m our 
words the complex of innumerable facts and forces that made 
the life of any part of the past. The historian at most can make 
only a selection, and a woefully inadequate one at the best 
This is too true, though one might question whether ,t is any 
more true of some parts of the past than of the actual present- 
But again these defeatists, for they are defeatists, would U 
us more! Because it can never be done perfectly, it sho 
not be attempted at all. At times they seem even to make a 
merit of our obvious, but unfortunate defects Why not 
admit that all our histories are after all little better than fiction 
little more than impressionistic pictures? And isn t it_better 
so ? The writing of history, they tell us, is oidy an act 
faith”. One convincing proof of the inadequacy of th 
phrase of an eminent predecessor on this rostrum is the talc 
of his own distinguished contributions to history. 
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Styles change in history as they do in women’s garments, 
but sometimes the latter revert too. When some of us were 
youngsters we were taught to look up to the aims and aspira¬ 
tions of Leopold von Ranke as a guide. Now this is all 
changed. We find ourselves as professed historians engulfed 
in the general wave of pessimism, economic, political, and 
intellectual, which has been sweeping over the world since 
the Great War. Because we now know we can never achieve 
the full objectivity which Ranke preached, we are told that 
we should never make an effort to do so. Let us rest content 
with the subjective. It is all we can ever reach, all that can 
have any truth or value for us. Objective truth is a chimera. 
History is only an “act of faith”. This intellectual weariness 
is no new thing in the world. Plato spent his life in combating 
it among the Sophists. To-day the world is again in a 
sophistic mood—I am using the word, of course, without any 
modern sinister meaning. There is a general distrust of reason. 
Behaviourists would have us believe that blind animal instinct 
alone determines human destiny, and fervid nationalists are 
setting up the menace of a particular tribal culture against the 
historical verdicts of universal human reason. Such sub¬ 
jectivism usually ends in a complete scepticism. As Gorgias 
said in the Socratic dialogue, even if there were an objective 
truth, we could never recognize it. History is a vain quest. 
Let us frankly admit that we arc only drawing imaginary 
portraits and vistas that never were on sea or land. No doubt 
it is a good thing thus to know our own limitations. In the 
past, without question, we have known too many things that 
were not so, and we shall never know more than a little of 
what is so. Some distrust ot ourselves is not a bad tiling. As 
one result, we shall probably be spared some further excur¬ 
sions into prophecy under the name ot the “philosophy of 
history”. 

But with all due deference to the considcrationsjust recited, 
the historian is after all faced with the brutal fact that some 
things did actually happen in the past, and that some record 



5 


The Historians Part in a Changing World 

of these happenings sometimes survives. And if these things 
happened, they had definite historical causes and results of 
which we often have some account remaining, even it 

m< How, in common sense, dare anyone say that we can know 
absolutely nothing positive about these past transactions, 
even if we cannot know all, even if we can know but httle. 
And why should we be content merely to tint our picture 
with the colours that suit the changing taste of our own time. 

I am impressed by the sober words of the late ProfessorTout 
in the opening part of his great work on English medieval 
administrative institutions. They seem to reflect more of the 
general aims and purposes of Ranke than of some later ones 
‘‘We investigate the past,” he says, not to deduce practic 
political lessons, but to find out what really happened 

We may not agree unreservedly with the first half ^ 

sentence. 

And if wc investigate the past “to find out what tea y 
happened”, knowing all the time that wc can never truly 
find*out anything whatsoever, why should wc waste ou 

time? Why not turn at once to historical romance. 

much of our written history even now is actually historic 
romance, and there may be a danger that much more! w.1 be. 
Biography seems to be turning that way, and already there 
arc more than hints in certain parts of the world that all past 
history must be rewritten for a present purpose n these 
days of propaganda, propagandist history is not likely to be 
neglected. Just let me give you a short extract from on 

interesting older example of it. 

The author, John Aylmer, later bishop of London, is 
particularly bitter against the French—the date of the book 
.559, is significant—and asks, “Are they G,aunts are hey 
conqucrours, or monatks of the world? No good Englishc 
men they be effeminate Frenchmen: Stoutc in bragge, but 
nothing in dcde....Thcy be your slaves and tributaries 
They are in fear of the English, he says, and it is no mar- 
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vaile, for we have thorow Gods help ever had the better of 
them... .When durst these meacockes mete us in the field? 
or if they did: went they not weepynge awaye?.. .We have 
a fewe hunting termes and pedlars French in the lousye lawe, 
brought in by the Normanes, yet remayning: But the lan¬ 
guage and customes bee Englyshe and Saxonyshe.” “We 
live in paradise. England is the paradise and not Italy, as 
commonly they call it.” And here in the margin the author 
has added, “God is English”! 

You laugh, but how much more fantastic is this than some 
things written or taught or promoted in our own time? If 
such is the rewriting of one’s history for his own generation 
—or his own nation—then some of us may prefer, with 
Professor Tout, to stick to the more humdrum task of trying 
“to find out what really happened”, even if we know in 
advance that we can never find it all out. And few serious 
students of the history of English institutions, I think, would 
venture to deny that this more patient method in Professor 
Tout’s own hands has actually resulted in a truly measurable 
increase in our positive knowledge of “what really hap¬ 
pened”. 

There is, of course, a sense in which each generation not 
only docs, but undoubtedly should, rewrite past history for 
itself. For example, no one could deny that our modem 
concern in the material things of life—whether that itself be 
good or bad—has led to an appreciation of their importance 
in the past, fuller and probably more just than the views of 
some of the older historians. But when this leads, as it some¬ 
times does, to a treatment of some past periods on the assump¬ 
tion that these same material or economic factors must have 
been just as prominent then as they are now in the political 
or intellectual development ot the time—when this is done, 
we get in the name of history a distortion in place of an 
interpretation. 

When kept within proper limits, this general kind of 
revision has, it is true, resulted in a very great enrichment of 
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our history; but it is a mistake to think of it as the only kind; 
indeed, it is the principal contention of this paper that the 
most valuable of the newer interpretations of that history are 
now to be found in a quarter not only different from this, 
but almost directly opposite to it. The most serious defects 
in our existing histories of past institutions—the kind ot 
histories with which I am most familiar—he. not m any 
undue suppression of modem modes of thought and action, 
but rather in their untimely intrusion. Thus the chief advances 
made in the recent study of these institutional developments 
have come from a recognition of such defects. And I venture 
to predict with some confidence that any further improve¬ 
ment we may ever be able to make oyer our predecessors m 
this study in the years to come, any firm building we may 
succeed in erecting on the foundations they have laid, is likely 
to be in large part the result of a still clearer recognition of 
these defects and of a still further application to history of the 
canon which Sir Edward Coke once laid down for law. 

contemporanea expositio fortissimo est. 

Infractions of this rule naturally come oftener in some kinds 
of history than in others and are far more frequent fo r cer tain 
periods. For contemporary or recent history the danger s 
slight, for there familiarity with present-day conditions forms 
the necessary basis of all accurate historical judgments, and 
even in ancient history the faults are likely to be of a very 
different kind. You will notice that most of the lllustr ^ . 
of our retrogressive modernism come from t ic msti u * 
development of the Middle Ages and after. This is the period 
from which we can trace our own familiar institutions in a 
continuous development. It is the stage of growti i 
diately behind us, in which were laid the foundations on 
which our social and political fabric still stands. Thus it > 
just because these institutions are so peculiarly our own aru 

yet during their earlier growth so fundamentally 1 crcn 

character from what they have now become, that t ic * cn 'P * 
tion is so great to slur over the historical stages m 
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evolution. Probably for no other period is it so necessary or 
so difficult to observe in our thinking and writing the caution 
of Maitland when he says, “We shall have to think away 
distinctions which seem to us as clear as the sunshine; we 
must think ourselves back into a twilight. This we must do, 
not in a haphazard fashion, but of set purpose, knowing what 
we are doing.” 

Actual changes like this in our attitude toward particular 
historical problems have, however, not as a rule come about 
wholesale, or from any “set purpose”. They have usually 
come piecemeal, because someone has been steeping himself 
in the thought and motives of some past epoch by extensive 
and careful reading of the records or writings of the time, 
and one day wakes up to find—usually to his utter amazement 
—that this thought or these motives and institutions are not 
at all the ones he has been reading about all these years in the 
standard modem books. Then he gets to work. If I may be 
pardoned a personal allusion, I can never forget the shock— 
it was really consternation rather than mere surprise—when 
I suddenly realized that men like Lainbardc or Fitzherbert in 
Elizabeth’s time, when they spoke of a parliament, were 
thinking of something in many ways very different from 
what I had learned. It is a little shocking to find the actual 
makers or the contemporary recorders of the past saying or 
doing or thinking something entirely different from the 
thing we have always had in mind, or, what is worse, have 
even been teaching to others as history. 

But such shocks do not commonly arise out of the con¬ 
sciousness that our received notions of earlier historical 
developments fail to square with modem conditions. On the 
contrary, nine times out of ten it is just because these notions 
are too modem that the historian finally discovers that they 
do not fit the actual facts, that they furnish no explanation at 
all, or an obviously inadequate or even a distorted explana¬ 
tion of past movements and actions. 

1 o see if this is true or not, it might be profitable to look 
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at a few specific instances of revisions made in recent years 
in the field of our own earlier institutions which historical 
scholars have accepted generally as improvements. It is most 
interesting to compare, for example, the older traditional 
conception of these institutions in England just after the 
Conquest with the one now prevailing. The former is con¬ 
cisely stated in Freeman’s Growth of the English Constitution , 
first published in 1872, and still survives in some of our text¬ 
books; the latter is brilliantly set forth in Professor Stenton s 
First Century of English Feudalism , which appeared in 1932. 
To Freeman, apparently nearly as much as to Bishop Aylmer 
in the sixteenth century, all “the language and customes bee 
Englyshe and Saxonyshe”. The words of our greatest modem 
master in this field are strikingly different They were written 
by F. W. Maitland in 1895, or just before. He admits, as 
everyone must, that the Conqueror could not and did no 
“sweep away English law and put Norman law m its stead , 
nor ever intended to do so; but he secs, nevert ic css, one 
indelible mark” which the Conquest ‘ has stamped for ever 
on the whole body of our law”. He continues: 

It would be hardly too much to say, that at the present day 
almost all our words that have a definite legal import arc 

certain sense French words-Earl was not isp acc ^ ' 

sheriff was not displaced by viscount; our King, our Queen o 
lords, our knights of the shire arc English; our abler mena 
English if our mayors are French; but our parliament and s 
statutes, our privy council and its ordinances, our P<-<- rs * 
barons, the commons of the realm, the sovereign, t ic s , 
nation, the people arc French; our citizens are French and our 
burgesses more French than English... .In the province o JI 
and police with its fines, its gaols and its prisons, its com bi s 
its arrests, we must, now that outlawry is a thing o t ic p • g 
as far as the gallows if we would find an English institution. 

The date of the final conquest of French over English m 
the courts Maitland significantly puts rather in 1166 than 
1066, at the time of Henry II’s Assize of Clarendon instead 
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of the Battle of Hastings, and he goes on to warn us that this 
fundamental change in language must be the index of much 
more. These may be only terms of law, but they touch life 
in all its phases. For “Language , he says, is no mere 
instrument which we can control at will; it controls us. It is 
not a small thing that a law-book produced in the England 
of the thirteenth century will look very like some statement 
of a French coutume and utterly unlike the Sachsenspiegel .” 
When we pass from these more general matters to specific 
events of this period, the difference appears even more marked 
between the old interpretation and the new. Let us take the 
famous Salisbury oath of 1086, which brings up “perhaps the 
obscurest question in Anglo-Norman history , as Professor 
Stcnton says. Speaking of it in his Norman Conquest , Freeman 
attacks certain “ingenious writers”, because—to quote his 
own words—“they have picked out, as the act by which a 
Feudal System was introduced in England, the very act by 
which William’s far-seeing wisdom took care that no Feudal 
System ever should grow up in England”. These “ingenious 
writers” arc chiefly lawyers, and in speaking of them Freeman 
says he is tempted to refer to St Luke xi. 52, which, by the 
way, reads as follows: “Woe unto you Lawyers: for ye have 
taken away the key of knowledge: ye entered not in your¬ 
selves, and them that were entering in, ye hindered.” Fol¬ 
lowing the Peterborough Chronicle, Freeman seems also to 
accept its statement that some 60,000 freemen took that oath 
in that unique “Gemot of Salisbury'”, which destroyed 
feudalism for ever in England. 

To Professor Stcnton, on the other hand, the same trans¬ 
action appears simply as an application on a large scale of the 
normal and widely extended feudal institution of liege 
homage, and he says “its authority was in accordance with 
the strictest feudal principles”. Furthermore, in his view it 
was not all the freemen who took the oath at Salisbury, nor 
even the mere knights, but only “the leading mesne tenants, 
men with military resources of their own, and the personal 
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influence which birth and experience gave.... And the social 
custom of the time regarded such men as barons whoseso¬ 
ever men they were’.” Such a feudal and aristocratic inter¬ 
pretation is a far cry from Freeman s glowing Germanic 

Another important institution of the same period furnishing 
a similar illustration of the change in historical treatment is 
the county court and the membership of that court under 
the Norman kings. Even Bishop Stubbs seemed to regard 
attendance at the court as a privilege or honour so much 
cherished in twelfth-century England that King Henry 
found it necessary in a writ which still survives to restore the 
frequency and regularity of its meetings a ter a P C ^L° 
interruption. A more recent view is somewhat different. 
Attendance at these courts was no honour that mcmbc 
prized or communities sought for. Instea , t is at ci 
was a nuisance to those members and a burden of service 
upon those communities which should not e exac c 
oftener than precedent warranted. The well-known writ of 

Henry I for holding the county and hundred courts * 
thought, is not then, as Stubbs and his predecessors assumed, 
an order for the holding of these courts o tener t an c , 
it is a command that they should meet less o ten. c ai 
of suit at court shall not be increased for t c oca 
munities; as the contemporary author of the so-calledl Laws 
of Henry I puts it, they are ‘‘not to be worried further by 
any wearisome burdens ” (nec ullis ultra fatigationi us ag ) 
The grievance redressed here is not too little representation 
but too much. Like changes have taken place m our moder 
accounts of the nature of the central assem y, tie 
Council or Magnum Concilium. It is now usually thought ot 
as essentially a meeting of tcnants-in-chicf in response o 
royal summons to acquit their lands of a strict y 
obligation, the obligation of counsel. This has lvcrgc p 
far from Freeman’s conception of a great nationa assc * 
at whose meetings “the whole people had an ac iow e g 
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right to attend”. What was formerly considered a national 
privilege turns out to be only a feudal burden. 

Such revisions of Anglo-Norman history all tend in one 
direction, and they may be considered sound or unsound, but 
no one can deny that they are momentous. They amount to 
a fundamental change in our notion of the whole of the social 
and political institutions in operation in that important period. 
They modify our ideas respecting almost every side of men s 

life at the time. 

None of them, however, seems to have been prompted by 
any feeling that earlier historians had neglected the forces of 
the present in their treatment of the past. The changes noted 
above in our ideas about Norman England have come almost 
invariably from an enlarged estimate of the importance of 
feudal relations in the life of that period; and yet, if there is 
one thing conspicuous by its absence in the life and thought 
of our own time, it is feudalism. What really produced this 
great change, then, was no reading in of modem modes of 
thought or action, but a reading out. It has resulted from no 
attempt, conscious or unconscious, to rewrite this part of the 
past in our own terms, but rather from a realization, born of 
careful research into the records of the time, that those records 
actually tell a story different from the one we have hitherto 
accepted as history. 

Turning from the twelfth to the thirteenth century, we find 
similar changes of emphasis or of interpretation. One of these, 
at least, seems to have won the assent of historical scholars 
generally. 

In 1853 Sir Edward Creasy described the Great Charter of 
King John as “a solemn instrument deliberately agreed on by 
the King, the prelates, the great barons, the gentry, the 
burghers, the yeomanry, and all the freemen of the realm”. 
Of the famous words of its thirty-ninth chapter, “except by 
the lawful judgment of his peers, or by the law of the land”, 
he said, “I believe that the trial by peers here spoken of means 
trial by jury. The words will bear this meaning; it is certainly 
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impossible to give them any other satisfactory meaning. 
The clause guarantees 4< full protection for property and person 
to every human being who breathes English air . T s is a 
fair statement of the opinion of historians pretty generally in 
1853, and no doubt it is law, for this identification of the teuda 
trial by peers and our trial by jury is made in many of our own 
state constitutions. But good law may be pretty ba istory. 
Needless to say, no reputable historian accepts this view 
to-day, though it lives on in Fourth of July orations and no 
doubt will for years to come. Less generally accepted perhaps, 
but no less significant, is an apparent change in the attitude 
of historians toward the annulment of Magna Carta y ope 
Innocent III. It has been usual to see in it something ot a papal 
attack on the independence of an English Church, ven as 
late as 1914 Mr McKechnie could say that the conception 
of an English Church that was something more than a mere 
branch of the church universal, began to take clearer s ape , 
when English churchmen found that John was receiving 
sympathy and support from Rome. If there is any contem 
porary evidence that can be fairly interpreted in t is sense, 

I do not know what it is. The reasons for the revocation given 
in the bull itself seem ample; they are chiefly the compu sion 
under which John’s promises had been extorte an t ic 
surrender of royal authority which these promises invo ve 
The first of these grounds is too obvious to need comment, 
the second is far more interesting constitutional y, ut on 
either ground it is hard to avoid the conclusion that t ic ope 
could scarcely have given any other decision than ic 1 , 
while the belief that Langton and John s other clerica op 
ponents saw in it any attack on their national Churc 1 00 s 
like just another of these anachronisms we have been tracing, 
which it is the business of the historian to disprove. 

Since this paper was finished another illustration ias 
occurred to me to insert, because it is a comparative y recent 

one—-just eight years old, in fact. .. 

For about three hundred years, and possibly longer, it wc 
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took the trouble to trace it back; at least from the time of 
Queen Elizabeth, when John Manwood wrote the first com¬ 
prehensive treatise on it; there has been one accepted doctrine 
on the relation of the law of the forest to the common law 
of England in the later Middle Ages. From the sixteenth 
century to die twentieth it has been held with hardly a dis¬ 
senting voice that medieval Englishmen living within the 
boundaries of a royal forest were subject to a single law and 
a single jurisdiction, that of the King s justices of the forest, 
and that they were wholly exempt from the ordinary juris¬ 
diction of the county courts in which the common law of the 
realm was normally administered. This is the doctrine of 
Manwood and of Blackstone, and it has been asserted recently 
in dogmatic form in the editor’s note to the French translation 
of Stubbs’s Constitutional History. 

But in 1928 a doubt was expressed by Miss Elizabeth Wright 
in an article in Speculum. She had been reading the records of 
many cases in diose forest courts, and noted that none of them 
dealt with anything beyond the vert and the venison, the 
beasts of the chase and the covert which protected them. 
She also knew, of course, that an English foresta of the thir¬ 
teenth century was by no means the same as a forest in our 
usual modern sense. It often included great stretches of open 
country' inhabited by hundreds of Englishmen who were 
living and tilling their fields in much the same way as the 
dwellers beyond the purlieus of the forest. Suppose then 
and it was no improbable supposition—that one of these men 
in the forest should murder anodier, or commit the crime of 
homicide, or theft, or arson. There are no such cases included 
in the surviving pleas of the forest. Were these men of the 
forest then never guilty of these offences committed so often 
elsewhere, or were they free of all the heavy penalties inflicted 
for such breaches of the king’s peace everywhere else in 
England? It seemed hardly likely. But under the accepted 
theory only one odicr alternative was possible: that these 
offences if committed within a forest were punished by the 
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King arbitrarily and without judicial process of any kind. 
That seemed equally improbable. But if none of these things 
were actually true of the thirteenth century, then the orthodox 
theory must be all wrong; men living in a forest must have 
been subject to two laws and two jurisdictions; the common 
law must have run in the forests as everywhere else for the 
matters coming within its scope; there was not one law in the 
English forests, there were two, not an exclusive jurisdiction 
of the forest justices, but a concurrent jurisdiction of these and 
the itinerant justices in the county courts. Could that be true. 
That doubt demolished at one blow a constitutional doctrine 
orthodox for three hundred years. For verification was easy. 
We have in print records of several eyres of the justices in the 
early thirteenth century. Among these, in four of the counties 
where forests were extensive Miss Wright found a number ot 
cases in which men living in a forest were tried in the county 
court for breaches of the peace, and she found other cases ot 
writs of novel disseisin for lands within the forest boundaries. 

Here was no “act of faith”, nor any interpretation ot t c 
past in light of modem conditions. This significant revision 
of our ideas concerning the scope and extent of our common 
law in its most important formative period grew out o a 
doubt, and that doubt was generated by extensive examination 
of the actual cases of the time. It is a typical instance. cn 
we have enough like it we shall know better than we 
do now “what really happened” in thirteenth-century 

England. 

I return now to a few further heresies that to-morrow may 
or may not be accepted as orthodox history. 

Historians have thought and apparently still often tun 
they find a sort of national declaration of independence o t e 
canon law of the Universal Church in the famous declaration 
by the barons at Merton in 1236, Nolumus leges Angliae mutan 
—“We are unwilling that the laws of England be changed 
This nationalistic explanation seems still to be the one genera y 
accepted, and a good deal of eloquence has been expen e1 on 
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these patriotic barons. But a revisionist with contemporary 
evidence in mind must have his doubts. No man in England 
in 1236, noble or non-noble, layman or ecclesiastic, would 
have dreamt of challenging the Church’s exclusive right to 
define legitimacy—the particular question then at issue—or 
to determine it in a particular case in its own courts. The barons 
do not say they repudiate canon law; they do not even say 
they repudiate the church s definition of legitimacy, they 
claim for themselves no jurisdiction over legitimacy generally; 
they only say that in determining a right of succession to 
English land, which is a proprietary right, the King’s courts 
will follow the ancient English land law relative to succession 
in cases of illegitimacy in preference to any other rule. It 
might be added that although the Statute of Merton, of which 
this is one of the sections, is always printed among the Statutes 
of the Realm, it antedates any surviving statute roll, and how 
it originally got the name and authority of a statute must be 
considered now a question of much greater doubt, since the 
recent notable investigations of Messrs Richardson and Sayles 
into the history of the early statutes. 

Other instances of the same thing will no doubt occur to 
you. This same antedated nationalism that formed our tradi¬ 
tional estimate ot the Statute of Merton and inspired 
McKechnie’s criticisms of Innocent Ill’s revocation of Magna 
Carta has also suggested similar modem objections to the 
arbitration of St Louis in 1264, in which he declared that the 
Provisions of Oxford of 1258 were void even though enacted 
with Henry Ilfs formal assent, because diey were an infringe¬ 
ment of the King’s royal authority. It has not always been 
sufficiently noticed that this constitutional objection of St 
Louis is the same that Iimoccnt III had made against parts of 
Magna Carta, nor has enough weight been given to this and 
to other contemporary evidence for the existence at this time 
in England ot a constitutional principle which seems to forbid 
even the King himself, much more any of die King’s subjects, 
to “blemish” the rights of the crown, and renders null and 
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void even a royal act which attempts it. If such a principle 
was in existence then, St Louis decision, like Innocent III s, 
was probably the only one that could be justified then or now, 
in view of all the circumstances of the case. 

Similarly, of course, these considerations must affect our 
estimate of Simon de Montfort and his work. We may admire 
as much as before the nobility of his character and aims and 
recognize the great significance of his acts and proposals, but 
we are less likely now to call this nobility patriotism or to 
defend those acts as constitutional. In the same way, and for 
much the same reasons, important recent historical research 
into the origins of English representation has made it im¬ 
possible any longer to refer to him, as the German historian 
Pauli did, as “The Founder of the House of Commons . 

What the retrospective nationalism of the older histories 
has done in this way for the work of Simon dc Montfort, 
retrospective constitutionalism has done for the administra¬ 
tion of King Edward I. He was the hero of Stubbs’s great 
constitutional epic. Now he is regarded rather as a champion 
of prerogative than of constitutionalism; but to think of him 
thus, as a man of his own time rather than of a later time, is in 
no way really to detract from the nobility of his character or 
the true greatness of his designs. If one thing in his reign more* 
than another might serve to illustrate our changing historica 
views, it is what I could now probably speak of without risk 
as “the Myth of the Model Parliament . 

So we might go on to the revaluations of the great or ~ 
dinances of 1311 and the Statute of York which repealed them 
and enacted what Stubbs, in his constitutional enthusiasm, 
regarded as the provision establishing the share ol the com¬ 
mons in legislation. We might pass to the great ecclesiastic.! 
statutes of the middle of Edward Ill’s reign, the Statutes o 
Provisors and Praemunire, and Maitland s classic exposure o 
their nationalistic interpreters and the naive non seqmtnr t ut 
they had proved the existence of an opposition to papa 
authority among the English clergy because they bad cen 
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able to show an opposition to the clergy among the English 

^When we reached the Tudors in a survey of this kind it 
might seem at last that we had come to a period in which 
historical revision was to take a more modem form, something 
possibly almost like a rewriting in terms of our own day. For 
so far as there has been any recent revision in the historian s 
conception of this epoch it has seemed to incline to a softening 
of the old accepted phrase “Tudor absolutism as a character¬ 
ization of the time. At last we might seem to need a little 
more modem constitutionalism instead of reactionary an- 
tiquarianism if we were to reach a just estimate of the period. 
Like most such sweeping phrases, “Tudor absolutism does 
cover a multitude of sins, not only past but present. In the 
reign of Henry VIII, at least, there is plenty of oppression, 
much injustice, at times intolerable cruelty. There can be no 
doubt of that, but can we properly call it a despotism ? Strictly, 
it was not. The King had great power, and at times he greatly 
abused what he had, but lie certainly did not legally have all 
power: there were limits to what he could legitimately do. 
His mere will was not law. It is impossible to characterize the 
Tudor reigns as an absolutism or a despotism in any proper 
sense of those terms. 

Bishop Aylmer has been quoted for his fantastic chauvinism, 
but when he could forget that, he was a remarkably keen 
observer, and he might be quoted again in this connection: 

Bur to what purpose is all this? To declare that it is not in 
England so dangerous a matter to have a woman ruler, as men 
take it to be—If on the other part, the regement were such as all 
hanged upon the King’s or quenc’s will, and not upon the lawes 
written; it she might dccrc and make lawes alone, without her 
senate; it she judged offences according to her wisdom, and not 
by limitation of statutes and laws; if she might dispose alone of 
war and peace; it, to be short, she were a mer monarch, and not 
a mixed ruler, you might peradventure make me fear the matter 
the more, and the less defend the cause. 
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That is a very remarkable statement of constitutionalism to 
be written in 1559, and there is plenty of other contemporary 
evidence in support of it which I cannot stop to cite. Clearly 
we must temper our phrase, ‘‘ Tudor absolutism . But is this 
because it is too modem to fit the facts, or because it is not 
modem enough? The answer to that question depends on 
another—whether despotism or absolutism is itself a medieval 
or a modem form or ideal of government. Without doubt it 
is modem, not medieval. In fact, in sixteenth-century Eng¬ 
land medieval constitutionalism was fighting for its life against 
the new, the more modem despotic tendencies, but it survived 
there. In sixteenth-century France the same battle was going 
on, but the outcome was different; there modem absolutism 
replaced an older constitutionalism, to last till the Revolution 
of 1789; the “tempered monarchy” of earlier times gave way 
before the personal rule of the Bourbon kings. What we still 
chiefly need, then, even for Tudor England, if we are to 
comprehend it better, is a more thorough understanding not 
so much of its modem innovations as of its great medieval 

heritage. . , -> 

Need I cite more examples of such anachronisms as these. 

Because they were political liberals, St Thomas Aquinas must 

now be made over into a modem Whig and Cardinal Bellar- 

mine into a democrat; because they believed in a restricted 

royal prerogative, men like Sir John Eliot and Sir Matt ew 

Hale have to be turned into preposterous parliamentary 

Austinians. This is about the last and the worst case of this kind 

of procedure. Lessons may be got in this fashion, no doubt 

but they will not be the lessons of history. The quickest and 

the surest way of finding the present in the past, but hardly 

the soundest, is to put it there first. . c 

The illustrations above have practically all been taken from 
die earlier history of our own constitutionalism in the mother 
country, but further illustrations, equally pertinent will no 
doubt occur to you from historical fields other than the 
consututional and from other lands than England. 
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Let me add just one or two short illustrations from one of 
these other fields, intellectual history. There are few past 
developments in that field that leave a modem reader more 
cold, or that probably should leave him more cold, than the 
heated arguments of the sixteenth century over the question 
whether the references in the Apocalypse to the coming of 
Antichrist were or were not prophetic statements concerning 
the Pope applicable to the controversies of the post-Reforma- 
tion period. 

It is a sign of some progress that we are no longer interested 
in such a question as a matter of theology or of practical life. 
But when we read the books that were poured out to prove 
that point, when we consider that the greatest Catholic 
apologist of the later sixteenth century felt it necessary to 
devote one whole book of his Disputationes to a refutation of 
such arguments, how can any historian of the thought of that 
period neglect them, or if he docs, how can he escape the just 
charge of being superficial? To-day these things are as dead 
as a door-nail, but they were living once, and any historian 
who ignores them because unrelated to our modem life simply 
writes himself down as one whose historical work is com¬ 
pletely negligible. 

Or take the dry discussions in the Synod of Dort over supra 
and infra lapsarianism between the Remonstrants and the rigid 
Calvinists. Nothing could be more foreign to our modem 
life and thought and no doubt we ought to be thankful for 
it, but they were no unimportant matters to Episcopius and 
the other leaders, and they can therefore be no more unim¬ 
portant now to any serious historian of that intellectual epoch. 

But here someone may object. He may say, as Glaucon 
said to Socrates in Plato’s Republic , that this rehearsal thus far 
has been all negative. If it is true that some measure ot 
objective history can really be reached, as has been maintained, 
then one ought to be able to point to something positive in 
that history, something not completely vitiated by the fallacies 
we have been tracing. 
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It is with a good deal of hesitation that I would venture to 
put forward one or two general political principles that do 
seem to accord with the words and actions of men throughout 
the earlier part of our constitutional history and yet have 
persisted to our own time or almost to it—principles, there¬ 
fore, that may possibly survive the tests by which we have 
ventured to discard some others. Probably the best way to 
suggest these principles here is in the form of a commentary 
on one of the texts that expresses them best. It is the well- 
known line of Bracton in which he says, “Rex non debet esse 
sub homine, sed sub Deo et lege”—“The king ought not to 
be under a man but under God and the law.” It would be 
hard to fix on any sentence outside Scripture more quoted in 
our later constitutional struggles than this, but the way it has 
usually been quoted is rather amazing. How many times we 
have all seen the last part of this maxim repeated, under God 
and the law” ! But how often do we ever sec a quotation of 
the first part —non sub homine, “not under a man ? Yet 
Bracton himself put both these parts together, and he put 
non sub homine first. Some English royalists of the seventeenth 
century quoted the first part of Bracton’s sentence and stopped 
there; many more on the parliamentary side repeated the last 
part and began with it. Practically none, to my knowledge, 
made use of both parts of Bracton’s statement, and this is 
probably not surprising. It is always a favourite trick of 
propagandists to quote half a sentence and carefully omit the 
rest. But how shall we explain the fact that sober historians 
in later times have in this case done the same thing and kept 
on doing it? Why have we all gone on for ages repeating the 
words, ‘under God and the law”, and as regularly omitting, 
“not under a man” ? If we could answer those two questions 
satisfactorily, we might find that we had incidentally an¬ 
swered some others of very general historical significance and 
possibly even of some practical importance to the world 
to-day. 

The King, Bracton says, should have no man over him, but 
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he should have over him the law. In ignoring the former part 
of this statement we are no doubt assuming that it does not fit 
our modem conditions, that it is untrue for us. That assump¬ 
tion might be questioned; but historians seem to have 
assumed even more than this, and the present argument is 
addressed to historians. In virtually suppressing this first part 
of Bracton’s explicit statement, “ not under a man , we appear 
also to condemn him, tacitly at least, of a misunderstanding of 
the political conditions in his own day. We reason, I take it, 
somewhat as follows: Bracton has said that the King should 
be under the law. This can mean one thing only; namely, that 
others either stand over the King to impose a penalty on him 
if he breaks or exceeds this law, or have at least an authority, 
independent of him, to oppose his acts. It can mean nothing 
less than this; therefore, our author’s assertion which con¬ 
tradicts it, that none should be over the King and none equal 
with him, must be just a slip. It cannot be coupled with the 
words sub lege ; it is obviously untrue, and therefore Bracton 
must have been in error in making it. I have called this an 
assumption. It looks more like presumption. We in the 
twentieth century are venturing to tell the ablest English 
constitutionalist of the thirteenth that he is all wrong about 
his own country and his own times, that we know more about 
it than he did. Suppose, then, we should adopt the more modest 
alternative, at least as a temporary hypothesis, should assume 
that the discrepancies in Bracton may after all be more ap¬ 
parent than real, and should set to work seriously to examine 
the institutions and ideas of Bracton’s time for contemporary 
indications as to the accuracy of his statements or the possi¬ 
bility of reconciling seeming contradictions in them. 

There is no need to bring evidence to show the general 
acceptance of the second part of Bracton’s maxim, sub Deo et 
lege, cither in his own time or by modem historians. It is 
generally admitted, though hardly sufficiently to account for 
all the facts of the sixteenth century. The part requiring proof 
is the first part, non sub homine. Yet, what Socrates says of 
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justice in Plato’s Republic may be equally applicable here— 
“what we were looking for has all this while been rolling 
before our feet and we never saw it”. For what but a con¬ 
stitutional doctrine like Bracton’s could have led Innocent III 
to quash a king’s charter because it contained a loss or sur¬ 
render of royal right ( regalis juris dispendium) ; what but this 
could have been in the mind of St Louis in 1264 when he 
declared that King Henry III “should have full power in his 
realm and government free of control” ( plenam potestatem et 
liberum regimen habeat in regno suo) ; or on what other principle 
can we account for parliament’s repeal in 13 22 of an ordinance 
already assented to by the King, ostensibly of his own free 
will”? 

There are many other evidences of the existence and the 
continuance of this constitutional principle of Bracton s, and 
one of the most interesting comes late in the fifteenth century, 
in the very heyday of the so-called ‘ * Lancastrian constitution, 
and from the greatest of Lancastrian “constitutionalists , 
Sir John Fortescue. In the famous and oft-quoted phrase by 
which he characterizes the existing English monarchy, regimen 
politicum et regale, Fortescue couples together politician and 
regale, just as Bracton did the two like parts of his maxim; and 
if Bracton’s two statements contradict each other, so do 
Fortescue’s. We must, in fact, condemn practically all me¬ 
dieval authorities as muddle-headed if there is not justification 
for every part of Bracton’s dictum. 

The explanation of all this confusion is simple enough. We 
historians have been confusing two things that contemporaries 
were always careful to distinguish, restriction and control. They 
held that the King’s authority was legally restricted, or 
bounded, or “limited” in its extent— sub Deo et lege, a regimen 
politicum, as Fortescue put it; but it docs not follow that they 
did not, or that they should not believe that his rule was at the 
same time “free”— non sub homine, in Fortescue s terms a 
regimen regale, a regimen liberum in St Louis’. 

One part of Bracton’s sentence has to do with the extent. 
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the other with the manner of royal government. The con¬ 
fusion of these two is no mistake of contemporaries; it seems 
to be our own, and probably no similar lack of discrimination 
has ever caused more serious misrepresentations of history 
than this unfortunate failure to distinguish medieval limitation 
from modem control. 

To the end almost of the sixteenth century English consti¬ 
tutional history is not fully clear without some reference to 
this old distinction. In 1587, in Cavendish’s case, Elizabeth 
bowed when the judges ignored her express command to 
transfer an office from one man to another—the command 
was ultra vires ; but in 1575 the intrepid Peter Wentworth had 
been sent to the Tower for even discussing the exercise of the 
Queen’s authority as “supreme governor”—that was an 
attempt at control. 

Even the process by which this older notion of limitation 
gradually grew into something more, in the development of 
a real control by a representative parliament becoming more 
and more conscious of its power—even this, in its full historical 
significance, is likely to escape us if we have no appreciation 
of the older ideas and institutions out of which the new ones 
grew. The Winning of the Initiative by the House of Commons , 
as Professor Notcstcin has so aptly termed this great change, 
can never have much real meaning for us if we allow ourselves 
to forget that this initiative did, after all, have to be won. 

In Bracton’s line, “ Ri x non debet esse sub homine, sed sub 
Deo ct lege”, we have, apparently, at least one positive prin¬ 
ciple of lasting importance, a faithful summation of medieval 
politics; and in the later modification of it we might fmd a 
considerable parr of the modem. Consideration of it seems 
to point to the fact that we must distinguish pretty carefully 
in our history between autocracy and despotism; it seems to 
indicate that the medieval King was an autocrat, was absolute 
in the sense of having no superior, but was anything but 
despotic, in that his jura regalia left oft where die rights of his 
subjects began. He was in fact limited but not controlled. 
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When we look for survivals of such principles in later times, 
after the initiative had been won, we must substitute the 
modem “ government” for the medieval King, but a modem 
historian might fmd some illustration of this same old prin¬ 
ciple m the solidarity of the English cabinet; and even the 
American historian may wonder whether our bills of rights 
which embody this principle may not be a surer safeguard of 
liberty than an overextension of checks and balances which 
violate it in making government innocuous only by making 
it ineffective, and by splitting it up do little else than render 

it irresponsible. . i 

As historians, our real task is with history, not with its 

application; but when troubles come upon us, the question 

will always emerge—it will not down—whether it belongs to 

the historian, even if not strictly as a historian, to find m all 

these facts and developments, assuming them to be accurate, 

any lessons of value that may be praeticaUy useful I sincerely 

believe that it docs; but like that other earnest desirer of his 

countries peace” already referred to if I tried to ^ge any 

such lessons for our present troubles, I should be telling my 

medicine” only as a bystander, and not as a physician. If there 

arc any practical inferences to be drawn from tbs jumbled 

survey, therefore, I leave them for you to draw. 


2 
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SOVEREIGNTY 

One of the most famous definitions in all modem political 
philosophy is Bodin’s definition of sovereignty: “Majestas est 
summa in cives ac subditos legibusque soluta potestas.” 1 The 
indefiniteness of the last word of this definition contains within 
it most of the controversies and much of the misconception 
that have marked the discussion of this important subject from 
Bodin’s day to ours. 

Potestas, power, here may mean auctoritas, authority, a 
power based upon positive law; de jure, not merely de facto ; 
as potestas is used in the Roman Lex de Imperio , 2 or in the 
famous phrase ofjustinian’s Institutes in reference to it, “omne 
suum [i.c. populi] imperium et potestas ”;3 and this is the 
meaning of Bodin himself. But, on die other hand, potestas 
conceivably might have another meaning here: it might be 
taken as the equivalent not of auctoritas but ofpotentia, a power 
de facto instead of de jure ; actual might rather than lawful 
authority. 

It is clear that in any state a potestas may exist of either or of 
both of these kinds, and that if there arc several of each kind 
one of these will be “the highest”. It is possible also, at least 
temporarily, that the highest de facto power may be different 
from the one whose claims are the highest de jure. But in 
Bodin s view it is also a characteristic of sovereignty that it is 
not only supreme, but single and undivided: there can be but 

1 Jo. Bodini Andegavensis, De Republica Libri Sex, Bk. I, ch. 8, p. 78 
( yon and Paris, 1686). The Latin version of his great work, written ten 
years after the first edition in French, may be regarded as containing 
IJodm s matured views on this question. 

As in the Lex de Imperio Vespasiani, discovered in the fourteenth 

century m Rome. Text in Girard’s Textes de Droit Remain, 5th cd. pp. 
I 07 -S. * * 

3 Inst. 1, 2, 6. 
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one sovereign. If so, is this the potestas highest in actual might 
— potentissima ; or is it the one with the highest authority ? 

There can be no question in my mind that it is the latter, and 
the latter alone. The correlative of sovereignty is o bedien ce. 
The sovereign, as Austin says, is the person who is obeyed. 
But we may obey one armed with a pistol as well as one armed 
with a warrant. “It is not wisdom, but authority that makes | 
a law”, Hobbes declared. 1 But the essential weakness of his 
whole theory was that this “ authority ” must be more than 
a mere potentia : it has to be obeyed and obeyed not from mere 
compulsion, but on the whole willingly; and Hobbes could 
find no better way to give a de jure character to his potestas than 
the unhistorical compact. We are not so much interested in 
the failure of this solution as in its recognition of the existence 
of a problem to be solved. Supreme might will secure 
obedience. No one doubts that, nor needs be told how or 
why. But surely he is under no necessity of identifying this 
might with sovereignty. It is significant that the motto even 
of those coming nearest to doing so is that might makes right, 
not that might is right. Obedience rendered to a power 
without right will be rendered only so long as it is compelled. 
Such a power to be really sovereign must have some right to 
receive obedience, and in the long run this right will be one 
conceded by those who obey. In a body of pirates this 
obedience may be rendered to a cliicf because he is the 
strongest or the most cunning, but in any society worthy the 
name of a state, higher and more permanent considerations 
than these must be present to warrant the acceptance of the 
domination of some over others. Might will be taken as right 
only in the lowest forms of political life. Some such idea a$ 
this was in the mind of St Augustine when he put his famous 
question: “Without justice, whai are kingdom s but robber 
bands enlarged?” bor him kingdoms (regna) might exist 
without justice, but never a true commonwealth. For, as he 

1 A Dialogue.. .of the Common Laws of England, English Works, edited 
by Molcsworch, vi, p. 5. 
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said, respublica is res populi , and the higher political life of man 
requires not merely any association, but an association of a 
people in consent to law, as Cicero said. 1 

In every such association by consent to law the highest 
constituted authority must exist by law, even though it be, as 
Bodin said, legibussoluta. Sovereignty is the highest authority, 
not the greatest might. The only modem political philosopher 
who has been able consistently to identify might and right is 

1 This interpretation of the Civitas Dei is not accepted by most of the 
modem authorities. Dr Carlyle, Sir Frederick Pollock, and the late 
Dr Figgis, for example, all hold the view that St Augustine was too much 
of a realist not to sec that a state even without justice was a state none 
the less. An examination of the words of St Augustine in their full 
context has convinced me that this view is untenable. It is true that for 
him mere regrta might be little more than enlarged latrocittia; associations 
held together by any bond, however base, if it were only an aim which 
they cherished in common. But to me he seems to imply much more. 
Justice and justice alone is the only possible bond which can unite men as 
a true populus in a real respublica. The great empires before Christianity 
were therefore for St Augustine regna of the former sort; but they were 
not true commonwealths, because there was no recognition of what was 
due to the one true God, and without such recognition there could be 
no real justice, for justice is to render to each his due. They were, however, 
regna and entitled to admiration and respect, because in the time before 
the introduction of the new law by Christ, as St Paul might have said, 
“ When the Gentiles, which have not the law, do by nature the things 
contained in the law, these, having not the law, arc a law unto themselves’ 
(Rom. ii. 14); “and the times of this ignorance God winked at” (Acts 
xvii. 30). But since the coming of Christ and the new law—i.e. in 
St Augustine’s own day—there could be no true justice without the 
rendering to ever)' one his due; and, he asks, “quae igitur justitia est 
hominis quae ipsum homincm Deo vero tollit, ct immundis daemonibus 
subdit?" If so, die great pagan empires might have been regna, they 
might have been bound together by some pactum societatis, and they 
would be regna if bound together aliquo societatis vinculo; but they never 
could be true populi, and their associations and their governments could 
never rise to the true height of a res populi or respublica; for a populus, in 
Cicero s phrase, meant “non onmetn cocrum mulrirudinis sed coetum juris 
consensu ct utilitatis communionc sociatum ”; one united consensu juris, and 
under a jus that must include the law of God as well as the law of men, 
whose justice therefore could not be complete if it ignored the just claims 
of the one true God. 
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Sovereignty 

Spinoza, and he is able to do so only because he recognizes the 
existence of no rights whatever other than those based on 
potentia. For all others the potestas must have a basis in right 
of some kind outside itself. This means that those subject to it 
are so because they recognize in it a right to require their 
obedience. No such right can be permanently maintained 
without consent, though the reasons for that consent may be 
various. Hume recognized this. “A man’s natural force 
consists only in the vigour of his limbs, and the firmness of his 
courage; which could never subject multitudes to the com- [ 
mand of one. Nothing but their own consent, and the sense 
of the advantages resulting from peace and order, could have 
had that influence.” 1 Why do multitudes subject themselves 
to the command of one? If it is not on account of his might, 
it must be on account of some right believed by the multitude 
to be in him. His dominance must be, as Rousseau said, some¬ 
thing ‘‘legitime ct sure”, not resting on mere force, but in 
itself “un droit sacrc”. 2 

We are not concerned with the kind of title deeds the 
multitude demanded in evidence of this right to govern, 
whedicr by a supposed law of God or of nature, by compact, 
or by ancient custom. These may be considered as the source 
of the principles, but the important thing is that an auctoritas 
based on any one of them is such by virtue of the positive law 
of the state; just as Gaius tells us chat all states employ laws 
partly common to all mankind and partly peculiar to them¬ 
selves ,3 but none the less, it is their being part of the jus civile 
that gives any of them binding effect in a state. 

The upshot of this is that “sovereign power” as distinct 
from any other power is the highest legal power in a state, 
itself subject to no law. And this being so, the term “sove¬ 
reign” has no proper application beyond the domain of law. 

1 Of the Original Contract. 

2 Du Contrat Social, lik. I, Introduction and ch. i. 

5 Inst. The text of Gaius is defective here, but is supplied from 

the Institutes of Justinian I, 2, I and from the Digest, I, i, y. 
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It is a purely juristic term and it should convey a purely juristic 
idea. It has no proper meaning if carried beyond the sphere 
of law and into the sphere of mere fact. So vereignty i s 
authority, not might. The sovereign power is the highest legal 
authority quaJegaTnot qua actual. In a state of mature develop¬ 
ment actual power and legal authority might be identical or 
nearly so, but they seldom are and for various reasons. But 
in any case the important thing to note is that the only really 
“sovereign” power is that made so by law. Lord Bryce 
attempted to reconcile this with the facts by splitting sove¬ 
reignty up into two varieties, one legal, the other politica l. 
The “legal” is to him “the persoiT^or body) to whose 
directioHTfhe law attributes legal force, the person in whom 
resides as of right the ultimate power either of laying down 
general rules or of issuing isolated rules or commands, whose 
authority is that of the law itself”; the “practical”, “the 
person (or body of persons) who can make his (or their) will 
prevail whether with the law or against the law. He (or they) 
is the de facto ruler, the person to whom obedience is actually 
paid.” 1 Now this, if it means anything, means merely that 
the only sovereign truly so called is what is here styled the 
“legal” sovereign. The so-called political sovereign, if we 
examine him closely, is no sovereign at all. He has no 
authority. He has no lawful title. It means equally that the 
real, the only sovereign—the one Lord Bryce calls “legal”— 
will at many times and in many places have only the form of 
power, not the substance. Sovereignty it will be found can 
be squared with fact only by a liberal use of legal fictions. In 
some cases it will itself tend to become little more than a legal 
fiction. But fictions are not uncommon in other branches of 
law than this; and, B enthan uiotwithstanding. many of them 
may be defended as useful and beneficent. It is to be noted 
that Bodin’s definition says that sovereignty is a power legibus 
soluta : it is not free of influence or compulsion of a non-legal 
character and it need not be. Parliament may be the sovereign 
1 Studies in History and Jurisprudence, n, pp. 505, 512. 
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and vet be controlled by the electorate or by ‘ public opinion’', 
or by a dozen other non-legal forces, determinate or indeter¬ 
minate, good or bad, that may be called superior to it without 
being legally above it. These forces are not sovereign nor are 
the persons exercising them the real sovereign, m any sense 
thathas any definite meaning. They belong to the realm 
the practical. Practically, the supreme power of Pa tl>ament 
may be a fiction, a thing non-existent because controlled by 
other and stronger forces outside itself but •« comniaids »e 
recognized as legal commands none the less. The fact is that 
this untenable distinction between legal and P°btical 
sovereignty is simply the nineteenth-century form 

distinction between what 

they choose to call the sovereign and the sovereign organ 
Triger der Staalsgewalt, or Staatsorgan ; but political thinking 
would be made clearer if it were understood that m any 
society which has advanced to the political stage, the highest 
orgahis the true sovereign and the only one, because it is the 
highest body legally able to make rules for the subjects, and 
itself free of the law.' It may be, nay it must be, controlled 
by the people who set it up, but their control over it is not 
through laws; for they can make none except through it 
without altering the whole constitution of the state. They 
control it politically not legally. Now this is a legalisticcon¬ 
ception, 1 and if this highest organ is to be called sovereign, 

■ It is certainly in this sense, as compared with 
Bodin uses the term /« or mejr.Ie. Bodnke^tkcne 

Staats-, sondem nur einc Staatsotganssouveramtat (Rchm, IMOoau 

der Staatsrechtswissenschaft, p. 224). n m ,: c }> 

1 “ Um dicscn wichcigcn Punkc zu crlcd.gcn, muss manvoraUcms. 

vor Augcn haltcn. dass die Souvcranccat und aueh m 

dec naturrechtlichcn Literatur nets als solcher gedacht wu^e. ^ 
Unabham»ipkcit der Scaatsgewalt von icdcr andcren Automat wurac 
immer 1 rechtliche, nicht als fakti*f!e Unab^ng^kat au^efasst^ 
(Jcllinck, Atlgcmeine Staalslehre, 2nd cd. p. 462). Souver 
dcmnach nient staatlichc Allmachr. Sic ist rcchdichc Machc un 
durch das Rccht gebunden (ibid. p. 468). 
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it must be in the legal sense only. From the practical point of 
view it is a sovereign only by a fiction; and the greater the 
actual power of the people in a state, the more obvious the 
fiction is likely to be. But fictions such as this have played a 
great and valuable part in the steady and orderly development 
of private law, and this one has played an equally valuable 
part in public law. For by it alone, to take one striking 
instance, the ancient English monarchy has been enabled to 
continue within a state that was gradually developing first 
into an oligarchy and later into a democracy. It is largely to 
the credit of one of the most transparent fictions in political 
history that these great changes have been brought about 
largely without violence or bloodshed. The King remains 
“die sovereign”, but his sovereignty became a fiction long 
ago. Why not'admit that the Parliament, too, “reigns but 
does not rule” ? It is the fact that in the self-governing colonics 
the actual power of Parliament is about what the King’s is in 
England. Colonial self-government has made it a fiction just 
as cabinet government made the sovereignty of the King. It 
was a refusal to recognize this that lost the thirteen colonies, 
and only a tacit acceptance of it that saved Canada for the 
Empire a half century later. It might be better both theoretic¬ 
ally and practically frankly to admit the existence and character 
of these fictions. In reality dicy constitute England’s greatest 
contribution to politics in modem times, the limited monarchy. 
Thus they have secured change without violence. The fictional 
character ot the King’s sovereignty has long been understood. 
We need an equally clear appreciation that the sovereignty of 
Parliament is to all intents and purposes the same in kind at 
least, it not in degree. And this in no way detracts from the 
excellence of the British constitution. Rather it is a fuller 
recognition of it. For it is precisely in states of the highest and 
most uninterrupted constitutional development that these 
factors will be found in their most striking and extreme form. 
It is only in absolute monarchies or oligarchies or in demo¬ 
cracies small enough to be pure democracies, that the actual 
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fact and the legal theory will be likely ever entirely “coincide 
Rousseau would not have admitted this, but it was because he 
ignored the most important phenomenon of modem politics, 
representation. Wherever representative institutions exist 
unless the so-called representatives are m law and m fact mere 
mandatarii instead of true representatives, tins adjustment o 
fact and theory must be made. Rousseau settled it by denying 
the possibility of representation, and Lord Bryce has simp y 
brought up afresh the old seventeenth-century difficulty 
caused by the fact that the actual power and the commuted 
authority are not always the same. The old method °feva g 
this difficulty was by an imaginary compact which merged all 
wills in that of the constituted authority, the newer one 

cont«lon of ,h, £ £ 

government and the Allmack in the state have been by no 
means all of a theoretical kind. They are found m the sinister 
inference of Austimamsm that “what the sovereign permits 
he emoins”, ,nd they have in fact led to an exaggerated 

(tatisme which would deny legitimacy to aU 
within the state which do not originate in or receive the 
imprimatur of “the sovereign”. From such a demal of the 
legitimacy of these associations to the actual crushing 
is usually not a long step. The mistake is made of assumingas 
de jure everything which is habitually done and everything 
that may actually be done by “the determinate personor body 
of persons” in the state whomAustmians call the sovereign , 
of demanding as a legal claim of the supreme power every act 
of obedience which is or may be in fact given to any power 
If such reasoning as this be regarded as merely ^adenuc a, d 
harmless, attention might be called to the recent destrucoon in 
Italy of all associations or umons not connected wn! Fascism 
ami the reasons for such measures given by Mussolm. in h,s 
pubUc speeches. Such a theory, asJeUmck says, would reduce 
L aU to the condition of mere “ slayesoftlpUte and when 
it is put in practice the actual result is little better than slavery. 
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It is no wonder that such a theory should provoke a reaction, 
and the reaction has come in the form of a theory which makes 
sweeping denial of the very existence or the possibility of 
Bodin’s summa potestas in any form, because the holders of 
this theory are afraid of the actual forces that he behind such 
potestas and for the time being act through it. The sovereign 
in Bodin’s sense has been used by forces in the state in ways 
which have worked an injury to classes or interests within it. 
As Rousseau would have put it, the particular will of certain 
powerful classes or individuals has triumphed over the volonte 
generate in securing laws or measures not for the general good, 
but for the good of some to the detriment of others. Hence 
the organs of the state through which these harmful forces 
have worked their will must under this theory be denied all 
coercive power whatever. No organs of the state really have 
coercive power; obedience to them is not properly enforceable 
by any authority, but is won only by the character of their 
acts, nothing more, and in competition with any other organ 
or association or body whether authorized by the state or not. 
There can be no supremacy of one such organ or association 
over the others, whether the latter be public or private, not 
even a superiority, except in the uncontrolled preferences and 
choice of the individual citizens themselves. If a clash occurs 
among the admonitions of these various organs, the citizen 
simply obeys whichever he pleases. 

Thus, in their reasonable opposition to an exaggerated and 
dangerous theory, my friends the Plural ists, I cannot but feel, 
have at the outset made too many concessions to their op¬ 
ponents. The merits of this school of writers are very great, 
especially on the negative side, in their exposure of the 
historical weakness of Austinianism and of its dangerous 
practical tendency. But, as it seems to me, they have gone 
too far in admitting the claim of the Austinian sovereign to 
Alltnacht, and in consequence have been compelled, in order 
to refute it, to deny in toto the possibility of any sovereignty 
whatever. In so doing they stand in some danger of failing, 
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as their chief opponents have failed, to make the necessary 
distinction between law and fact, between what the sovereign 
organ may do de jure and the extra-legal force m the state 
which may or may not at any time be securing the enforce¬ 
ment of its will through the constituted framework of govern¬ 
ment. But neither law and force nor law and choice are quite 
the same thing; nor should the English Parliament and the 
Amalgamated Society of Railway Servants after all be put on 
exactly the same footing or receive precisely the same measure 
of obedience. “The power of the ultimate imponent ot law , 
says T. H. Green, “cannot be derived or hmited by law 
and it is undoubtedly true; but authority may come from the 
law, and must do so if there is to be any sanction beyondmere 
force. “The ultimate imponent of law , the forces that he 
behind government, the powers that set it going, are no 
jure but de facto. A people may set up a good government or 
a bad one, and in the long run it will be good or bad in about 
the same proportion as they diemsclves are good or bad as 

Aristotle fully recognized; 2 for it ultimately rcs “ u P on 
consent. But any political association of men which we may 
truly call a respiMica and not a mere latrocimum wih be m 

association legis consensu sociatum, as Cicero sai . 
is, as Green says, “ that an interest in common good is theground 
of political society in the sense that without it no body of 
people would recognize any authority as havmg a claim on 
their common obedience. It is so far as a government r JP 
sents to them a common good that the subjects are consciou 
that they ought to obey it, i.c. that obedience to it is a means 

to an end defirable in itself or absolutely. 3 And thls S° 0l J 
be really “common” can be restricted to no single individual, 

1 Lectures on Political Obligation, p. 106 . , , \, nvrn . fnui- 

1 ai aev yip KOtvai impAXeuu 8t}Aor otc Sta vopwv y^ourai, cttu 

reels S’ ai 8 ia rwv <rnovha.lojv (Eth. Ntc. K, IX, *4)- Idlinck: 

3 Lectures on Political Obligation, p. . 09 . Thn 1 is web 
“Das Rccht bczcichnct immer nur die ^tucUc Zustan^ckcit dcs 
Was tier Staat auf dem Wcgc moglicher Zusta n di g kcitscrwytcru.ig 
gewinnen kann, liegt nicht in seiner Rechtssphare. Andcrenfalls kan 
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class, group, or association within the state: it must be the 
good of the whole. 1 In a good state, the rights and claims of 
all groups or associations whose aims are not harmful to the 
whole will be respected and safeguarded; but an interest in 
the common good as a good superior to any particular one will 
require an obedience to the instrument of that common good 
higher than that rendered to any association whose aims are 
more restricted or whose benefits are less widely distributed. 

The Pluralists in their zeal for the rights of groups within 
the state and for die liberty of the subject in yielding uncon¬ 
trolled obedience to these have insensibly fallen into a train 


man zur volligcn Vcmichtung allcr dem Staatc eingcgliederten Person- 
lichkeitcn, dcnn allc Scaatsmacht kann nur auf Kosten der individuellen 
Freihcit bcstehcn. Wiirde Souveranetac bedeuccn, dass alle Moglichkeiten 
der Kompetenzcrwcitcrung zur akcuellcn Sphare des Staates gehoren, so 
wiircn wir allc Staatssklaven, die ein Snick Rechtsfahigkcit als Prckarium 
von seiten des Staates geniessen. Das war in der Tat die Ansicht der 
Absolutisten, die daher auch vom Eigentum behaupteten, dass cs dem 
einzelnen nur so weit und insolange zukotnmc, als cs der Staat ihm zuteile, 
wclche Lehrc von Rousseau vom absoluten Fiirstcn auf den unbcschrank- 
baren Volkswillcn iibertragen wird. Allein die blosse abstraktc Moglich- 
keit, ein Hoheitsrccht zu besitzen, hat nicht die gcringste Wirkung auf 
die dem Staatc eingcordnetcn Personlichkciten, seicn dies nun Individuen 
odcr Verbande. Sic haben ihre cigcncn Rechte, die sie nicht auf Kiin- 
digung, nicht als Gnadc des souveranen Staates, nicht als dessen Delcgicrte 
besitzen, sondem sie haben ihre Rechte kraft ihrer Anerkennung als 
Rcchtstrager, als Personcn, wclche Qualitat ihnen zu eneziehen ganzlich 
ausserhalb des realen Machtbcreiches des Staates liegt” (Allgenieitie Staats- 
lehre, and cd. pp. 468-9). 

1 epovfiev yap, on Oavpaarov pev av ouBev elrj, el kcll ovtoc [the 
guardians] outco? cvSai/xovtcrraToi' elaiv, ov /xt)v npos tovto /3At7rovTe? 

TT)V 7 ToAlV OlKll,Op.eV,OTTU)S tV Tl 77/J.lV f dl O? tOTCU Sia^tpOVTlO? evBaifMOV, 

dAA’ ottcu? d ti p.dAiara oAij 7) 7 toAis. ipr/d-qf-Lev yap tv rfj roiairrrj 
pdAiora avevpeiv BiKaiocrvin^v Kal av tv tt} KaKicrra oiKovpLevrj a 8 i/aav, 
Karibov re? Be Kplvat civ, o iraXat. ^tjtou/zcv. vtJv p.ev ovv, to? olopceda, 
tt]v evbalpova 7 rAaTTo/itv ovk aTroAafiovTes oAlyovs tv avrij toiovtovs 
ru'd? Titfc'vrt?, dAA’ oAtjv • avrli<a Be r?)v tvavriov oKeipop.eda. 

(Plato, Republic, lv, 420, B-C.) 

to yap opdov Arj7neov iaco? • to 8’ Toco? opdov npos to tt)? 7r6Aect)S 
dA r)9 avp.(f>epov /cai rrpos to kou-ov to tcSv 7roAiTcdv. 

(Aristotle, Politics, m, 13, 12.) 
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of thought in which the people’s extra-legal “right of revolu¬ 
tion”, under which they might put an end altogether to the 
constitution and theexistingsovercign-organ, iscontused with 
a supposed right in the individual subject at any time to defy 
the commands of the highest constituted authority in the 
State while still professing to believe that this authority con¬ 
tinues to exist. They attempt, in other words, to legalize 
disobedience instead of admitting the possibility of illegal, but 
sometimes justifiable revolution. Locke’s political right of 
revolution is a corollary that must and did follow Bodin’s 
conception of sovereignty to make liberty secure, but a 
legalized disobedience is in terminis a complete contradiction. 

Speaking generally, the power of the people can have no 
limits. It is idle to speak of it as either de jacto or de jure if this 
implies a difference, and if we could have nothing but small 
and pure democracies without representation, Rousseau’s 
views might be considered valid enough, except that his volonte 
generale would in practice turn out to be the will of all, or of 
the majority which the modem fiction assumes to be all. The 
sovereign people would make all law and would simply 
delegate a power to magistrates to execute it. But in all great 
modem states the making of law, the chief ingredient in 
sovereignty as Bodin said—“prim um ac praccipuum caput 
majestatis” 1 —as well as its execution, must be in the hands of 
an organ of the state, in a representative assembly, not in the 
people directly. Such great states as we now know would be 
impossible without it. But there is more truth in Rousseau’s 
contention than is sometimes admitted. Law-making cannot 
be merely delegated as the execution of law may. Hence for 
Rousseau a country that has a representative assembly has a 
master and is not free, or is free only in the short and infrequent 
intervals when it chooses its master by election. He could 
think of this law-making only as “sovereign”, and in the legal 
sense he was right. But unfortunately he confused this legal 
sovereignty with arbitrary and uncontrolled power, and this 

1 De Republica, bk. I, ch. io, p. 153. 
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led him to refuse to concede sovereignty to a representative 
assembly, or to any organ or body except the whole body of 
the citizens who constituted the state. In fact the power of 
such an assembly is, as Rousseau thought, legally absolute, and 
he was right also in thinking that it ought not to be arbitrary 
or irresponsible. In reality it is somewhat more difficult for 
it to be so from the fact that though legally free of the law, it 
is politically controlled by the people themselves, and it is the 
very possibility of this control that reconciles them to its legal 
supremacy. It is because it is believed to serve as “an instru¬ 
ment of the common good” that the people suffer it to con¬ 
tinue as an organ uncontrolled by law. Such an organ is 
therefore legally sovereign, but by no means practically or 
politically irresponsible. “Sovereignty'” properly applies 
only to the former of these conceptions, to legal supremacy, 
not to practical irresponsibility'. The organ is in law sovereign, 
the people is in fact irresponsible. No one will question the 
legal authority' of sucli a supreme legislative assembly. Its 
word is law. So long as it remains the sovereign organ all must 
obey it. But if its acts should permanently cease to be for the 
public good as the people sec it, nothing could prevent their 
abolishing an organ they have ceased to trust. Their power 
is absolute and irresponsible, and neither based on law nor 
subject to any. It is simply potentia and neither potestas in the 
legal sense, nor auctoritas. Their acts would, in this case, of 
course, be revolutionary, but they could be neither right nor 
wrong in any strictly legal sense. If such a state were really 
a free one it would be unlikely either to destroy a good 
governmental organ or to set up a bad one; but only its own 
inherent goodness could keep it from doing either. It is idle 
to speak of law in connection with its actions. 

With the “sovereign organ” it is far otherwise. Its authority 
comes from the permission of the people, and if they are an 
advanced people that permission will be in the definite form 
of law; but if its authority is the highest, it will be uncon¬ 
trollable by law, it will be potestas legibus soluta . It may be 
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destroyed or limited, but by power only, not by law. Mental 
confusion comes when we think of the former of these powers 
as restrained by law, and something worse when the sove¬ 
reignty of the latter is conceived as something not originating 
in law. Thus Filmcr was from his own point of view right 
enough in speaking of “the anarchy of a limited or mixed 
monarchy and Blackwood was also in a measure warranted 
in arguing that the ruler was limited by no externa law in the 
celebrated Dima Vox, but only by an internal and self-imposed 
check. 1 2 3 We may question the propriety of his applying it to 
a king instead of to a people, but from his own point of view 

his logic is unassailable. , , 

It would require a detailed examination of the whole 

development of political thought in the millennium and more 
between Aristotle and Bodin to show how the latter s majcMi, 
which is his sumnia potestas , differs from to xvpiov which is 
Aristotle’s. Bodin’s sovereign power is a thing of the law, 
a purely juristic notion, showing the marks of Roman aw 
and medieval development. It had thus come to differ widely 
from the mere cthico-political supremacy exercise yy 
rroXlrevixa or ruling class considered in social or economic 
terms rather than as a legally determined person or body of 
persons as conceived by John Austin, a supremacy w nt 1 or 
Aristotle so completely determined the whole complexion 
and character, the “constitution , of the state, in its 1 c > 
activity, ideals, and form, that lie could say noXcrev^a 8 C earn» 
■f) ™Wa .3 He thus identified the state with what some 
to-day might be inclined to call its sovereign, but as Ins state 
knew no representation, he has no sovereign organ an won e 
place the supremacy in the class as a whole whic 1 ma es t le 
state what it is, in this respect approaching tie view o 
Rousseau, except that the latter includes in his sovereign a 

1 Observations upon Mr Huntons Treatise of Monarchy: or, The Anarchy 

of a Limited or Mixed Monarchy (London, 1680). ,r 

2 Pro Regibus Apologia (1580), ch. xxxv, Opera Omnia, pp. i »7 • 

3 Pol. ill, 6. 
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instead of a single class within the state. Bodin s sovereignty, 
on the other hand, is the sovereignty of a legally constituted 
organ, an organ created theoretically even if not historically 
by the whole state; but not identical with the whole state as 
Rousseau would have it, nor necessarily identical with a ruling 
social or political class within the state, as with Aristotle. It is 
Bodin’s view rather than that either of Aristotle or Rousseau 
which mainly determines the character of present-day thinking 
on the greatest of all political questions, the nature and causes 
of the acceptance of ideas which “subject multitudes to the 
rule of one”. And the very limitations which Bodin imposed 
upon his sovereign, limitations both in the laws of God and of 
nature, and in the fundamental constitution of the kingdom 
or state, prove the juristic nature of his conception of sovereign 
power. These limitations themselves have been considered by 
many modern historians of political thought as an indication 
that Bodin had not grasped the true idea as fully as Hobbes 
did later. I submit, however, that the great succession of 
French politico-juristic writers of the sixteenth and seven¬ 
teenth centuries such as Blackwood, 1 du Tillct, Loyseau, 
Coquiile, Loyscl, L’Hopital, and Lebret, and the defenders of 
die Gailican Liberties in general, writing as they did under the 
influence of the idea of the fundamental laws ot la monarchic 
tempcrcc , in the very limitations which this idea of necessity 
imposed upon the power of the monarch, came nearer to the 
true idea of sovereignty' as a juristic conception than did the 
English layman Hobbes, who was influenced more by the 
actual or impending struggle for practical supremacy between 
King and Parliament in England than by the dieories of the 

1 Adam Blackwood, though a Scot by birth, like William Barclay and 
others of his compatriots who studied and taught law in France in the 
sixteenth century, formed his legal and political theories under the in¬ 
fluence ot French ideas of government and law. Among modem historians 
of the development ot the conception of sovereignty, his writings have 
scarcely received the attention to which their power and vigour entitle 
them. 
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law which he condemned so roundly in his Dialogue of the 

Common Laws of England. a . _ 

Loyseau, in particular, in the second chapter of hi great 
treatise on Seigneurics makes clear these limitations when c 

says, 

... As there can be no crown if its circle is not complete so 
there is no sovereignty if it lacks any,lung. Still, as it s God a one 
who is all-powerful and the power of men cannot be cm y 
absolute, there ate three sorts of laws, which limit the power of 
the sovereign without being concerned with the sovcrcigr :y. 
namely, tlJlaws of God, for that the Prince is not less sovereign 
for beta* subject to God ; the ru es of justice natural. and no 
positive, because, as has been said before it is essential o the 
seigneurie publime that it be administered by justice and not 
discretion; and finally the fundamental laws of the state n tha 
the Prince is bound to exercise his sovereignty accord, g to its 
inherent nature and in the form and with the conditions under 

which it is established. 1 

It is such a view in general, modified in the course of tune 
by a changed conception of the laws of God and of nature l it 
still recognizing the "inherent nature or constitution of t 
state, with the forms and conditions that tins imposes upon 
the sovereign organ, that must be regarded ast ic ric c 
profoundest generalization of modem political thought. And 
i, is important to distinguish the valuable services rendered by 
this rationalization of political phenomena contained in 
modem legalistic conception of sovereignty an t K * 
infrequent practical benefits that have followed its recogmtic> , 
without at the same time forgetting that it is a rationa izatioi 
merely, like the axioms of Euclid, only m legal not mathe¬ 
matical terms, and without attempting to include within u the 
whole range of the possible activity of men or o 0 ,c 

1 Note particularly that clause: “Qu. borne,u la puissancedu Souvera.n, 
sans interresser la Souveraincte. . rLtrle 

■ T,M dcs S'igmmm. ch. ii. p. 8; U, CEuwri dc Ma, s „e Clurk 
Loyseau (Paris, 1678). 
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men. If it is remembered that it is often no more than a fiction, 
we may safely recognize its value and its benefits, without 
either making it a cloak for oppression or rejecting it utterly 
as an outworn, useless, false, and dangerous abstraction. 

It is still true, as it was in Aristotle’s day, and in Loyseau s, 
that the sovereign power must be administered with justice 
and not at discretion. In both England and France it was 
recognized as early as the thirteenth century that a law, to be 
a true one, must be for “the common profit of the realm . 
The king was an ‘‘ absolute ’’ law-giver, but, in Locke s phrase, 
not arbitrary by being absolute He could in England enact 
statutes, but it is doubtful if he could abrogate a law. Statutum 
was, in reality, not in antithesis to law: it was merely an 
establishment of it, stahilimentum , etablissement. The king was 
the highest power in enacting such statuta or etablissements, 
whether he acted in concert with his council or not. But as 
du Tillet declared in France as late as die sixteenth century, 
“Les roys abolissent tes coustumes s’ils veulcnt quant a leurs 
contracts, non quant a ccux de leur subicts pour tollir leur 
droit. Car les coustumes sont accordees par lesdits subiets, non 
ordonnccs par lesdits Roys .’" 1 More interesting still is the 
dispensing power in its earlier development, and the fact that 
when it was defined in later times in England, its operation 
was confined to enactments of novel Icy merely and never 
extended to the ancient law itself nor to statutes in affirmance 
of law . 2 

It is clear enough that the royal power, in France for 
example, was “sovereign”, and it was frequently termed 
“absolute”; but it was at the same time a legal power, and 
one established by law and as a consequence limited by die 
nature of law itself. It was free in the sense in which Spinoza 
defines all freedom—by the absence of external compulsion, 
in this case compulsion of a legal sort. This, however, is by 

1 Recueil dcs Roys dc France (Paris, 1580), pp. 173-4. 

For a good analysis of the cases, sec Herbert Broom, Constitutional 
Law, 2nd ed. (London, 1885), pp. 492 ct seq. 
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no means to say that the sovereign’s power is not limited 
internally. It is founded on law and its nature is the nature o 
law itself. But jus a justitia, as the Middle Ages recognized far 
better than our own day, and rex a regendo ; to tyrannize is not 
to rule. Kings may revoke their ordinances, says du Tiife 
(he is careful to say ordonnances, and neither lots nor continues), 
but they are responsible to God, whose ministers they are; 
whatever the plenitude of their power, they are bound to 
exercise it with equity and justice; and then follows a striking 
phrase—“si leur puissance absolue n y est reiglce, clle dcuien 

dissolue”. 1 For him it is clear that “ absolute and regu¬ 
lated” are terms not mutually exclusive. What, after all, 
this, but the view put forward by Samuel Adams in the cele¬ 
brated Massachusetts Circular Letter of 1768, when he says 
that in all free states the constitution is fixed and even the 
supreme legislature, deriving its power as it does only from 
the constitution, “cannot overleap the bounds of it withou 
destroying its own foundation”, J and by Camden two years 
earlier m “ the fundamental laws” of the British constitution 
which for him guaranteed the exemption of colonists from aU 
taxation to which they had not consented? An is 111 1 3 
that the summa potestas is limited by its nature, the nature of 
law-so limited in fact, that even the staunchest upholdcrsof 
divine right admitted it in the seventeenth century, an 
thirteenth St Thomas Aquinas applied the hnutation 

himself? It was reserved for John Austin and his o 

the nineteenth and twentieth centuries to grant to a 
person or body of persons what St Thomas cnie e 

God 

Of course, these limitations on which I have insisted were 
for long more effective in theory than in facu Responsibil ty 
of monarchs to God for justice to their su jeets wa 
coupled with doctrines of the completest obe lcnce o 


1 Recueil des Roys, p. 173 - . 

* MacDonald, Documentary Source Book oj American 

3 Parliamentary History, vol. xvi, col. I 7 &- 


History, p. H 8 - 
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subjects to their lawful king, passive at least in character, and 
this was entirely logical. Bodin was logical enough too, in 
insisting that his sovereign, though a legal one, was free of the 
law. “The King can do no wrong” is an entirely consistent 
formula if it is not linked with personal or hereditary right, 
and so it has survived hereditary right in the constitution of 
the English monarchy. What is wrong therefore is not regal. 
But the real question here is whether the King’s act ipso facto 
makes any action legally right, or whether such an act must 
be legally right before it can be considered to be truly an act 
of the King. The latter view has prevailed in England and the 
monarchy has persisted. The former view tended to prevail 
in France as hereditary right gradually obliterated the nation’s 
right of election, and Bodin and Loyseau, while asserting the 
existence of la loyfondamentale de I'estat, would also have agreed 
that the realm of France was “une monarchic royale et non 
scigncurialc, une souverainete parfaite, a laquelle les Estats n ont 
aucune part ”.. 1 

This will be considered a contradiction only if wc continue 
to confound law and fact. A true theory of sovereignty must 
fit all times, and all forms of the state. But at the same time 
that du Tillet was applying truly enough Ills conception of a 
legitimate sovereignty to monarchs who were in fact be¬ 
coming irresponsible rulers, others were beginning to look 
beyond the mere sovereignty of law with its lack of adequate 
human sanction, and so we have the remarkable succession of 
sixteenth- and seventeenth-century writers to whom Barclay’s 
inaccurate term “ monarchomachs ” has stuck ever since 1600, 
when he first applied it. They sec that a king is legibus solutus 
it by lex is meant nothing but positive law, but at the same time 
they have come to believe that the French King is a tyrant. 
Hence they rely on the laws of God and of nature as sources 
ot a right ot resistance even to powers legitimate by the jus 
civile. But this resistance is, of course, illegal and revolu¬ 
tionary', and Locke finally both admits and justifies the fact. 

1 Loyseau, Trait 6 des Scigtteuries, ch. ii, p. 12. 
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We have passed from law to fact, or to utility. But we have 
kept much of the old phraseology, and are unfortunately 
sometimes in danger of talking about one thing when we 
really mean another. My contention is that the legal conccp- 
tion of sovereignty is still useful and must be kept. La toy 
fondamentale will be found at the back of every sovereign 
organ, whether the state’s constitution be the work of ages of 
slow development which Burke so revered in England or a 
body of rules set forth within the four comers of some ofticia 
document at some time “struck off” by the nund of particular 
men, as Gladstone is supposed to have thought of the Consti¬ 
tution of the United States. . 

But if the old idea of a law fundamental is to be kept, and 
kept in its proper place, it is well to remember that we can no 
more divorce politics from ethics than Aristotle could, inc 
damnosa hereditas of the long reign of natural rights-useful as 
they were in their day in the fight agarnst absolutism—is the 
habit of regarding rights instead of duties as the starting-point 
of political thought. Behind the sovereign and his protection 
of legal rights must always stand the might of t c peop e, 
which can be bound by no law and must be, as Aristot e sai , 
based upon the justice inherent in the people themselves, and 
upon their recognition and performance of their duties. 

Morality and political subjection thus have a common source, 
“political subjection” being distinguished from that of a slave as 
a subjection which secures rights to the subject. That comm< 
source is the rational recognition by certain human <- 1 n 8* • • • 
a common well-being which is their well-being ant w nc 1 t le 
conceive as their well-being whether at any moment any one ot 
them is inclined to it or no, and the embodiment of that recog¬ 
nition in rules by which the inclinations of the indivi ua s 
restrained, and a corresponding freedom of action for the attain- 
ment of well-being on the whole is secured. 

Such freedom can be permanently secured in no other way 
than the old one laid down once and lor all by ato an 

* T. H. Green, Lectures on Political Obligation, p. 125. 
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Aristotle, in the education of the citizens of a state in the ideals 
and methods and duties of ruling and being ruled in turn like 
freemen for the sake of the good life of the whole. It is still 
an essential of government, as Loyseau said, that it must be 
administered by justice and not at discretion. There is no royal 
road to the attainment of that justice. Its price is struggle and 
effort never remitted. 



Ill 


A FRAGMENT ON SOVEREIGNTY 

It requires considerable courage, or presumption, as some 
might prefer to style it, to ask a reader’s attention once more 
to so well-worn a topic as sovereignty. Few political concep¬ 
tions have been the subject of so much discussion amongst us 
in the last hundred years. But this very fact is proofot its vital 
importance in our modem world; and the wide variety o t e 
views held concerning its essence, as well as the conflicting 
conclusions to which these views still lead, may furnish 
sufficient excuse for another attempt to clarify some ot our 
ideas touching this central formula under whic we try to 
rationalize the complicated facts of our modem political We. 

If sovereignty were an idea purely abstract we should be 
closer than we are to unanimity as to its character, ut it is 
traditional as well as abstract, and no attempt to analyse it can 
have hope of success which ignores the stages an actors in its 

growth. 

Sovereignty is no essential part of the abstract concep 1 
of a state, but to every modem man but the anarc st som 
kind of supremacy is essential, if his concept is to e consisten 

with itself; though the idea of this supremacy m a Y at so, ” c 
periods of its growth have been so blurred and indistinct as to 
be almost undiscoverable, as during the long sway o t le 
feudal theory of dominion in the Middle Ages. 

Sovereignty, in fact, is a supremacy conceive in a particu ar 
way and in particular terms; but supremacy itself is a ro 
concept, and it may be conceived and in certain pcrios 1 
been conceived in ways and in terms which arc quite c i ere 
The Greeks, for example, had a very definite idea o supremacy , 
but for reasons which will presently appear, it wou sc 
better to distinguish it clearly from modem sovereignty. 
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Supremacy is central in the political thought of Aristotle, 
but it is a supremacy held in a state by a ruling class, not in 
terms of that state’s constitution as in the case of a modem 
sovereign: Aristotle’s ruling class exercises this supremacy 
simply by virtue of the fact that it is able actually to maintain 
it and only so long as it has the power to do so. Supremacy is 
a control enjoyed in fact, not a lawful authority defined, as the 
“sovereign’s” is, by a constitution. The constitution is 
dictated to the state by the class in power, it is not imposed by 
the state upon the rulers; while a modem “sovereign”, on the 
other hand, is constituted and defined by the constitution 
itself. For the Greeks, the ruling class makes the constitution; 
for the moderns, the constitution makes the “sovereign \ The 
Greeks were thinking of law in terms of the state; we 
habitually think of the state in terms of law. No word was 
oftener on Aristotle’s bps than the word “constitution”, but 
he meant by it the whole complex of aims, ethical, social and 
economic, as well as legal, toward which die common life of 
the citizens was guided under the dictation and direction of 
the rulers or class in power; we think of a constitution merely 
as the sum of the provisions under which the ruler is set up 
and his lawful authority defined, limited and regulated. For 
Aristotle the constitution of a state is the ideal of social and 
political lile which its ruling class prefers and actually imposes 
upon the whole body of citizens because it is physically able 
to enforce its will over them. The ruling class, he says, deter¬ 
mines the constitution, and the constitution is the state. But 
compare for a moment such an assertion with any modem 
definition ot a constitution and the vast difference between 
them will be apparent at once. Professor Dicey, for example, 
in his Law of the Constitution , distinguishes a constitutional law 
from another by restricting it to those rules which are con¬ 
cerned with the definition or the distribution of the sovereign 
power in a state. 

How and when did this fundamental difference arise be¬ 
tween antique and modem thought, and what are the new 
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elements in our modem conception of the political relanon 

which result from this difference? 

It was in the Hellenistic period apparently that supremacy 
began to take on the distinctive characteristics which mark 
our modem concept of sovereignty. The Stoics saw in the 
world of human relations a law coeval and coextensive with 
man himself; a law, therefore, which no state can make, nor 
any ruling class within a state: that law was m existence before 
there were any states; and no state, in the only proper sense 
of the term, can ever even come into being if it docs not 
incorporate this eternal law in its framework. The state has 
become a vinculum juris ; consent to a pre-existent law [juris 
consensus) is die origin and die badge of a true commonwealth; 
the state does not make law, law makes the state. o cm 
political thought has in fact begun, in the habit of dunking of 
the state in terms of law, not of law in terms of the state ; an 
the legalistic approach, which has been the clue t leorctic 
characterisric of politics from Roman times to our own, 


as. rf w°« 

the whole period of the Roman Republic and Empire is a tact 
which needs no proof, and in Rome we have t le irst actua 
“sovereign”. We should probably have had at the same time 
a definite theory of sovereignty to account for t us act i nc 
jurists of the Empire had possessed a capacity or po tic 
speculation commensurate even in slight degree w it 1 t Kir 
genius in formulating the specific rules of law. But, unlike 
the Greeks, they show few signs of such capacity, and a dear- 
cut conception of political supremacy in terms o a\ 
therefore to wait for its next great opportunity, an opportun 

which,however, wasnottocome to the western wor j again 

a thousand years, when actual political relations m t k nant) 
states of western Europe had once again assume* so mew . 

the same form at the end of the Middle Ages wluci uu <- ia 

tcrized the Roman state under the imperiutn o t ic einpcr 
In the long interval of the Middle Ages wine i ies >c tw c 
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conditions were unfavourable for the formulation of any 
theory of sovereignty, largely because there was scarcely 
discernible among strictly political institutions a supremacy 
of any kind. In the earlier centuries of this period government, 
usually in the form of monarchy, was taken for granted and 
the medieval mind was not yet mature enough to take the 
step from tacit acceptance to self-conscious analysis of political 
relations. In the eleventh century political speculation was 
reborn in defence or denial of papal claims to a political 
audiority over the whole of the Respublica Christiana, and an 
authority which was fast developing into a true plenitudo 
potestatis; but in the lower sphere of secular political relations 
specifically, the chief new doctrine stimulated by these eccle¬ 
siastical controversies was the theory of dominion, which 
reflected more of the decentralization of feudalism than of the 
strong monarchy of the canonists. 

From the thirteenth century to the sixteenth dominium is 
the prevailing formula under which men habitually think 
about secular government. But in essence this dominium is a 
theory of superiority rather than supremacy. For Beaumanoir, 
writing in the thirteenth century, the king is “sovereign” in 
his kingdom, but so is an carl in his earldom, and even a baron 
in his barony. If the king’s authority is greater than the earl’s 
or the baron’s, this is primarily because it is wider than theirs, 
not so much because it is higher in kind. The king alone has 
the care (garde) of the whole kingdom and must have an 
audiority commensurate with his broader responsibilities. It 
is true, as Luchaire has remarked, that in this whole period the 
conception ot true kingship was never lost entirely, but it was 
without doubt obscured greatly by conceptions of the political 
relation drawn from actual conditions under feudal tenure 
with its graduated rights and interests enjoyed by a hierarchy 
ut lords in the same fief and over the same tenants. In the 
feudal monarchy every king was dominus as well as rex, and 
as dominus his rights were scarcely distinguishable in kind from 
diose of inferior lords. 
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In such circumstances the development of a clear-cut theory 
of any single supreme political authority over all subjects is 
not to be looked for. Dominium , as a theory of government 
drawn in largest part from a rationalization of the feudal 
relation, was destined to stand in the way of any true theory 
of sovereignty as long as the feudal institutions which gave 
life to the formula retained their own vitality. It remained 
until modem times a barrier to sovereignty, because it was 
inconsistent with a complete supremacy of any sort. 

At times it has been said that the chief reason tor the lateness 
of the appearance of a theory of sovereignty was not this 
dominion, but radier the prevalence in the Middle Ages of the 
conception of natural law; but such an explanation entails a 
misinterpretation of the history of the theory and implies 
some misunderstanding of the original notion of sovereignty 
itself. The earliest forms of the theory, as everyone knows, 
freely incorporated natural law in it, and they were entire y 
consistent in so doing; for sovereignty is a supreme authority 
not dcducible from might, according to this theory, but 
defined by law; and if so, there is nothing to prevent the in- 
elusion in this law of provisions which men believe to be 
dictated by nature, as well as those arising from custom or 
created by enactment. The theoretical obstacle to sovereignty 
was not the law of nature, except in so far as it contribute to 
retard men’s awareness of the fact of law-making. In reality 
the main obstacle was twofold: the prevalence in the Mr e 
Ages of the theory of dominion and the absence of any c ear 
notion of legislation. What characterizes a modem "sove¬ 
reign” is supreme authority to make law, but in medicva 
Europe it was not easy to find any authority supreme in a 
respects, and even if found, it was an authority merely to 
promulgate, administer and interpret a law already in being, 
not to make a new one. The legal rules issued in a king s name 
might be stabilimenta , etablissements or statuta— something 
“established”, as such terms imply; but these are not the crea¬ 
tions of a ruler legally competent to enact legislation at wi 
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By the sixteenth century, however, these medieval condi¬ 
tions had largely been replaced in some parts of western 
Europe by the ones we are familiar with to-day, and before 
the end of that century a few keener minds had begun to 
discard older formulae explanatory of phenomena already 
outworn and to reshape die theory of the state in light not 
merely of traditional doctrines but of newer political condi¬ 
tions which they were beginning to discover in existence 
about them, hi the more centralized states the king had at 
length outgrown die feudal stage and had become the true 
head of a nation, once more a monarch ruling over subjects 
instead of a lord over vassals, and ruling in accordance with a 
law which was truly national in scope and character. More¬ 
over, such substantial additions and changes were now being 
made in the law itself, and with such frequency, that it was 
scarcely possible longer to conceal this fact under the older 
medieval doctrine that a monarch can only administer or 
interpret a law but not make it. The world was ripe for a new 
theory of the state. It finally came in the recognition that a 
state consists essentially in a supreme legislative authority over 
subjects. 

Apparently the first definite and comprehensive statement 
of the new doctrine was by Jean Bodin. In his Methodus ad 
Facilem Historiarum Cognitionem, first pubhshed in 1566, he 
asserted the principle that an authority truly supreme is 
essential to every state and when present constitutes a state, 
though lie still retained the medieval doctrine that the chief 
and the typical form of this supreme authority is the judicial— 
control over the administration and interpretation of law. 
But ten years later, 111 his more famous Republique , he has 
begun to see that it is supremacy in the making of law rather 
than its administration which marks the sovereign. In that 
epoch-making book he defines a republic as “un droit 
gouvemement de plusieurs mesnages, & de ce qui leurest com¬ 
mon, Avne puissance souveraine” ; and puissance souveraine, 
or sovereignty, as "la puissance absolue & perpetuelle d’une 
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Republique”, or, as in his Latin version of 1586, “suprema in 
cives ac subditos legibusque soluta potestas’ ; a power or 
authority of which the first and foremost clement {pnmumac 
praecipuum caput), to which all others are incidental, is a 
puissance dc donner loy a tous en general, & a chacun cn 
particular”. In these few statements the whole of the theory 
of modem sovereignty is expressed in its classical form. Bodin 
is no doubt entitled to his claim to be the first among philo¬ 
sophers and jurisconsults to formulate this theory, and bir r. 
Pollock is probably justified in saying that this formulation 

could not have come much earlier than it did. 

For an understanding of the later history of tic tieory a 
careful consideration of every important part o o in s 
statement of it is, of course, necessary; but m this paper 
attention will be confined practically to one part alone an 
the first: ‘‘Republique cst un droit gouvcmcmcnt. it is a 
government defined by law, and though t le sovereign 
authority in it is legibus soluta, free of the aws , yet t k <- 
laws can never include the fundamental rules upon w 11c 1 
state itself rests and by which the sovereign is constitute t an 
his authority defined, whether these fundamental rules , U 

thought to be drawn from the law of God or rom t ic 

nature, or come actually from the ancient custom o t ie n* 
or from a distinct and definite expression of the nation s u .1 • 
If we assume that sovereignty is not might but aut lority, t k 
a definition of such authority is an absolute necessity and t t 
terms of that definition will fix a limit beyon w uc 1 
holder of the sovereignty can never pass without negating m 
very existence. Bodin did so assume, and was coinpe ei \ 
logicof that assumption to place beyond the sovereign s co ” 
all the essential principles which form and entermito un < 
gouvernement, though as sovereign lie is free of a' aw s w 1.1 . 
ever made or to be made in accordance with these pnncip 
In Bodin’s day it was generally accepted that a govi rnme 
could never be droit if it violated the principles o 
founded upon the law of nature and the law o oc * 
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association of men is held together by some bond oflaw, but 
if such an association is to be better than a band of robbers this 
must be a law based on justice, and justice comes from the 
nature of man himself and from the mind of God. So there 
never could be a true republic except one founded injustice, 
nor any legitimate authority within such a republic. 

But the jus civile, public as well as private, within a par¬ 
ticular state will consist, as Gaius said, partly of laws common 
to all mankind and partly of laws peculiar to that state alone. 
And if the fundamentals of the common law of mankind must 
always be incorporated in the definition of any true common¬ 
wealth which man makes, so in a particular commonwealth 
this definition may in addition include some peculiar prin¬ 
ciples not necessarily present in every state, but fundamental 
in that particular one, and an integral part of the very definition 
of the state itself, of its government, and of the supreme 
authority therein. Such particular principles Bodin saw in 
France in the so-called Salic Law, and in the inalienability of 
the royal domain and authority. These principles did not have 
their source in man’s nature or in God’s law, but they were no 
less essential than such to the integrity of the French kingdom 
and in France were therefore “fundamental” in the same 
sense. When, then, Bodin declares that his sovereign is “free 
of the laws”, he restricts such laws to the ordinary rules enacted 
in the state pursuant to these fundamental principles and never 
inconsistent with them. By these fundamental principles even 
the highest authority is always bound; it is only of all others 
that he is wholly free. It has been the fashion of most modem 
interpreters of Bodin in England and America to condemn 
this reservation of fundamental law as a fatal inconsistency in 
his theory and a sign of failure fully to grasp die essential 
principle of sovereignty. In reality this condemnation is proof 
of their own inability to understand his true meaning, re¬ 
sulting usually from imperfect knowledge of the historical 
basis, ancient and medieval, upon which Bodin’s theory 
actually rests. 
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The fundamental law of a state as Bodin conceived it must 
therefore embody the laws of nature and of God and may also 
include particular rules which are no less an integral part of 
that state’s “constitution”. For him, as was natural at the 
time, all such particular rules actually come from immemorial 
custom. But there is no logical necessity for restricting them 
in this way, and therefore in after times, as men became more 
self-conscious politically and as law-making more and more 

tended to replace mere law-declaring, these particular funda¬ 
mental” rules were extended to comprise new provisions as 
well as ancient customs, and thus the foundations of t ic 
modem “written constitution” were finally laid. The bedroc 
upon which all such modem written constitutions rest all at 
least which originate in the people—and the only one upon 
which they may rest consistently, is this distinction, in essence 
identical with Bodin’s, between those laws which a govern¬ 
ment makes and may therefore change, and the ones which 
make the government itself. It is immaterial whether the 
latter rules be drawn from the law of nature or immemorial 
custom as in Bodin’s day, or be made by definite act of the 
people’s will, as they usually arc now; in any case they must 
inevitably be superior to the government they create and 
beyond the reach even of the sovereign organ within it whose 
authority they define. This is a theory of law not of might, 
the theory of the Rechtsstaat\ and it is this theory which has 
dominated continental thought to the present day, and for 
two generations after Bodin dominated even English thong it, 
the theory of Hooker, Eliot, Twysden, Philip Hunton and 

Sir Matthew Hale. . 

It remains briefly to consider the changes which in Englan 
ultimately replaced this theory by a newer one, and to com¬ 
pare this new theory with the old on the basis of their re¬ 
spective merits theoretical and practical. - 

It was Thomas Hobbes, the keenest and shortest-sighted o 
modem political philosophers, who put this newer theory in 
clcan-cut terms as Bodin had put the older. In the strugg e 



56 Constitutionalism and the Changing World 

which became concrete in England in the summer of 1642 
with the issuance of the militia ordinance, behind all the 
ponderous arguments from ancient precedent employed on 
either side, Hobbes saw clearly the true nature of the issue 
and its inevitable outcome, and he saw them earlier and more 
distinctly than most of his contemporaries, and set them forth 
in his Behemoth , or history of the civil wars. Though it was the 
ancient constitution which both parties were still professing 
to defend, the struggle between King and Parliament was at 
bottom a struggle not for law but for mastery, and it could 
end only in the actual mastery of one or the other. In his 
more theoretical works, especially the De Cive and later in 
the more celebrated Leviathan , Hobbes reduced his observa¬ 
tions of these actual conditions in England to a formula pur¬ 
porting to have universal application. The supreme authority 
in any state is the one which can compel actual obedience. 
Might, not law, makes right. It is authority, and not reason, 
which makes a law, as he tells us in his Dialogue of the Common 
Laws of England, written to refute the traditional doctrines of 
Sir Edward Coke. 

Like Aristotle’s supremacy in Athens of the fifth century 
b.c., and Bodin’s sovereignty in France of the sixteenth A.D., 
this is a rationalization of actual political conditions; in this 
case, conditions as they existed in England in the period of 
political strife and civil war between 1640 and 1660. The core 
of such a rationalization is naturally actual might, not legiti¬ 
mate authority. But the disturbed conditions of civil war 
furnish poor material for a general theory of settled govern¬ 
ment. It is the unlaw of the English civil wars and Interregnum 
to which we arc indebted for that particular type of supremacy, 
the sovereignty' of Hobbes and Filmcr and John Austin, which 
still prevails in the political thought of England, and, strange 
to say, of America as well; although it was rejected by James 
Otis, Samuel Adams and other Americans in the eighteenth 
century', and notwithstanding the fact that it is utterly incom¬ 
patible with the fundamental conceptions upon which our 
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American governments were originally established and indeed 
with all written constitutions and bills of rights wherever and 
whenever they are found, those few alone excepted w he 
proceed from the concession of a ruler. 

Nothing could show more plainly the nakedness of the 
might which lies at the centre of Austin s theory than his wcl - 
known reformulation of Hobbes s sovereignty in The Province 
of Jurisprudence Determined. He tells us there that when in any 

society a determinate person (or persons) habitually receives 

the obedierfee of “the bulk” of the members of the society, 
such person (or persons) must be considered to be the sove¬ 
reign in that society. There is no question here of law or right. 
It is the mere physical fact of mastery, the actual existence am 
continuance of obedience whether induced by consent, tear 
or force, which clothes those who obtain it, no matter how or 
why they obtain it, with the supreme authority m a state. Ant 
furthermore, the actual submission of' ‘ the bulk of the pc * >p c 
is, in this theory, complete justification for a supremacy \s it 1 
unlimited power over all, even over those who have never 
consented to it. Minorities look in vain for protection urn er 
such a theory, and there is no right of an indi vidual too sacred 

to be overridden with the assent of the bulk oftieptop e. 

If anyone should doubt the practical effects of this truly 
slavish theory of the state, a very' slight review of certain 
periods of English and American history would be enough to 
undeceive him. It was largely by an appeal to it that Lora 

Mansfield defended and obtained the passage in |7 ° 

Declaratory Act which affirmed that Englishmen in America 
were completely subject to the power of a legislative w % in 
which they had no representatives whatever, a perfect c x.uup c 
of Austinianism in operation; it was its influence v. uc i cna . ec 
conservatives like Lord Eldon to justify and see are i ie retc 
tion, even in the nineteenth century and by an unre ,)r,11L 
parliament, of such notorious abuses as Catholic isa n 

and the Test and Corporation acts, and to enact class egis a 

of the type of the Combination acts. 

3 
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It is little wonder that such a theory should in time provoke 
reaction among liberal minds and meet with the opposition 
it deserved. The most interesting and important theoretical 
aspect ot this opposition at the present time is the recent 
growth and rapid extension of the theory usually known as 
“pluralism”. 

The underlying principle of pluralism is simple in the 
extreme. Under it, as its name implies, it is not necessary that 
there be in the state any supreme authority at all. There may 
be one person, or institution, association, or body such as a 
church or guild or trade union, to whose authority a citizen 
defers if he chooses, or there may be more than one; and if 
more, the citizen himself freely determines which shall receive 
his obedience should their claims conflict. In effect, there is 
and can be no “sovereign”, because sovereignty itself is a 
wholly inadmissible concept. 

It is, however, far more than sovereignty that pluralism 
repudiates; it denies the existence or die right to exist of a 
supremacy of any kind whatsoever. There is no “ sovereignty 
in the state because there can be no supremacy. But such a 
rejection of supremacy is equivalent to a repudiation of all 
control over the individual citizen except that which he volun¬ 
tarily imposes upon himself, a flat denial of the legidmacy of 
any coercive power whatever; and it is more than questionable 
whether anyone but a professed anarchist could make such 
denial without incurring the just charge of inconsistency and 
contusion ot thought. For adherents of the theory of philo¬ 
sophic anarchy pluralism is an eligible explanation of political 
relations. How it could possiblv form an integral part of any 
odicr theory of the state, it is rather difficult to see, or how 
anyone holding any other theory could consistently espouse 
it. Yet many have espoused it who arc apparently unwilling 
to subscribe to the anarchistic creed. For most persons 
pluralism will contain too little and too much: too little in its 
assumption that all sovereignty must of necessity be Austinian 
sovereignty, too much in the denial that sovereignty of any 
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kind, or supremacy even, can ever be a legitimate political 
concept. Political ideals are one thing; actual political pheno¬ 
mena often quite another. Pluralism unquestionably fits in 
perfectly with the high ideal of the anarchist, but he would 
probably be the first to admit that it accounts for no actual 

government existent now or hitherto. 

Few countries have made more significant contribution to 
the modern world’s stock of political institutions than die 
United States, but to the theory underlying them all our 
contribution is negligible. Our theory, such as it is, has been 
mainly a theory of lawyers who were usually content to acce pt 
their explanation of government at second-hand from ate r 
English legal sources such as the Commentaries of Sir William 
Blackstonc, himself a political theorist far from profound or 
consistent, as Jeremy Bcntham had little trouble in showing. 
Modern federalism, for example, has been largely our work 
but no thoroughgoing theory of it ever appeared till after the 

foundation of the new German Empire m 1871. 

In short, we have hitherto been satisfied to borrow and to 
retain, with little discrimination and no adequate examination, 
a traditional theory inconsistent with our national origin, out¬ 
worn when we took it and tenfold more outworn now a 
theory originally built upon actual conditions of evil st tc 

instead of national well-being, and itself unfailing y P 1 
live of new strife, except when fiction or fact has stood 111 the 
way of its full operation. The time seems ripe again tor a new 
theoretical appraisal of our political institutions w 11c i wi 
take complete account of present-day conditions an not e s. 
If a satisfactory theory should ever be the outcome such a 
theory would, of course, have to meet and furnish cxplanatioi 
of actual political conditions which arc vastly more intricate 
and perplexing than those of the simple unitary national 
monarchy of France which gave Bodin the principal data for 

his rationalization in the sixteenth century. Even 1 ' vc s 1011 
start with Bodin, we could certainly not end with him. But 
it is none the less true that no theory which proves to c 
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unsound for a simple state can ever form the basis for a valid 
explanation of a complex one; the essentials must be the same 
in both. 

It is the purpose of this brief fragment merely to give a few 
illustrations of the importance, for a proper testing of these 
essentials, of a careful review of the past development and 
practical results of some of the theories ot government which 
we still employ. Such review as the writer himself has been 
able to make has seemed to him to show that the Rechtsstaat, of 
which Jean Bodin gave us the first analysis, is after all probably 
a sounder foundation on which to build than cither the asser¬ 
tions of Hobbes or the negations ot the modem Pluralists. 
From such a survey others may and some no doubt will be led 
to a different conclusion, but few arc likely to dissent trom the 
general principle that in any serious attempt to reach an 
adequate synthesis of present-day political relations, or a sound 
analysis, past experience cannot safely be ignored. 


IV 


WHIG SOVEREIGNTY AND REAL 

SOVEREIGNTY 1 


Criticisms of John Austin are usually made nowadays with 
bated breath if they are ever made at all. Even the great 
Maitland in 1900 wrote from the Canaries to Leslie Stephen, 
“ Since I was here I wrote an article ‘ Hist. Engl. Law for the 
Encyclopedia Britannica and risked about Austin a couple ot 
sentences which arc not in accordance with common repute— 
and now I feel a little frightened.” In that couple of sen¬ 
tences” Maitland had said of Austin, “ But, though he was at 
times an acute dissector of confused thought, he was too 
ignorant of the English, the Roman and every other system 
of law to make any considerable addition to the sum o 

Under 8 the rather lurid title prefixed to this paper— Whig 
Sovereignty and Real Sovereignty”—I hope to be able to 

show the following, among other things: . , 

(1) That this Whig sovereignty is essentially Austins 


(2) That it haT no basis in earlier English constitutional 

(3) That our American theory of the state was formerly 

opposed to it, if it should not be now. 

What is to be said about Whig history and Whig theory 
will be, I am afraid, no more ‘‘in accordance with common 
repute” than Maitland’s estimate of Austin; for most ot our 
modern lawyers and historians in America like t lose m mg 
land have usually been Whig in sympathy, and, at the same 

* Read at a meeting of the Michigan Academy of Science Arts and 
Letters, Ami Arbor. M.ch.gan, 15 March . 934 . and rejrmtcd from the 
thirty-sixth and thirty-seventh Annual Reports, publishc yt >c 
Ann Arbor, Michigan, 1935- 
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time, upholders of theories as to the nature of the state, and 
of the history of England and America in the seventeenth and 
eighteenth centuries which seem to me to be hardly distin¬ 
guishable from the political doctrines of Thomas Hobbes, 
Sir Robert Filmer, and other notorious defenders of arbitrary 
government in the seventeenth century. The opposing, or 
anti-Whig doctrine, as it might be called, which will be 
defended here, Professor A. F. Pollard says, “is die royalist 
doctrine of Charles I”. This is not strictly accurate, however, 
though Charles I, if his professions are looked to rather than 
his practice, was certainly far closer to it than John Pym was. 
It would be nearer the truth to call it the doctrine of Sir 
Matthew Hale, or of Sir John Eliot. But, as a matter of fact, 
it was the political creed of practically every eminent English 
lawyer, historian or statesman who lived before 1642, ex¬ 
cepting only a few upholders of arbitrary government, 
unlimited obedience, and divine right. What happened in 
England in 1689, or rather, what happened after 1689, was the 
supplanting of the Tories’ arbitrary' king by the Whigs’ 
arbitrary' legislature. Both king and legislature had arbitrary 
power. To the Tory, prerogative could override all law; for 
the Whig, there was nothing which Parliament could not do. 
Sir M. Hale and all his great predecessors would have been as 
much aghast at one doctrine as at the other. For both imply 
a revolution in English political thought. There is no pre¬ 
cedent for cither in England before the Civil Wars. 

What those wars had achieved for England by force of 
arms, the revolution of 1689 incorporated in the English 
constitution; but the negative achievement of the wars and 
the negative element in the revolution settlement were far 
more valuable than their positive results. If the English revo¬ 
lution was truly “the glorious revolution” which Whigs 
have always called it, it was glorious because it scotched for 
ever the personal, hereditary, divine right of the King for 
which the Stuarts had argued or fought from James I to 
James II. None but a hopeless Jacobite would deny the glory 
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of such an achievement; and if Englishmen in North America 
in 1690 were as endiusiastic in accepting the revolution as any 
Whig in England it was for this reason alone, that it gave the 

death blow to the divine right of kings. 

But having said this, I think we arc bound to add, that it the 
Stuarts had been content with the moderate prerogative of 
Bodin or Eliot or Hale, instead of the extreme doctrines of 
Filmer, there would have been need for neither civil war nor 
revolution. Before 1642 it was nothing more than the tem¬ 
pered constitutional monarchy of Hale or Eliot for which the 
parliamentary leaders were struggling. It was only alter 
hostilities had begun chat the constitution was forgotten and 
actual mastery not legal right became the end to be achieved 
at any cost, and when the wars were over it was this actual 
mastery and not constitutional right which actually triumphed. 
It was therefore actual might, not constitutional right, which 
the Commonwealth and the Protectorate established; it was 
actual might, not constitutional right, on which Hobbes, with 
these facts before him, based the sovereignty in any state 
whatever. “It is not reason but authority which makes a 
law”, he declares, and those who have this authority are the¬ 
ories actually powerful enough to seize and hold it. It was not 
from English precedents that he learned this new sovereignty 
of might; it was from the illegal, unlimited, arbitrary, and 
unprecedented mastery of the Rump. No wonder that John 
Winthrop in Massachusetts, though a Puritan, was af raid of it. 

And so for Hobbes Filmcr’s arbitrary royal power had come 
to be a power vested in cither an assembly or a king, ut none 
the less arbitrary for that. Hale or Eliot would have repu¬ 
diated all arbitrary government whatsoever, whether by king 
or parliament; Filmer had declared that any government m 
England must be both arbitrary and royal; for Hobbes it must 
be arbitrary but not necessarily royal; for many Whigs a 
century later it must be arbitrary and cannot be roya . ms 
after 1689, and the revolution settlement which marked t le 
final triumph of the Whigs, the arbitrary power of Hobbes 
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and Filmcr was for the first time “engrafted into the English 
constitution ” in the place of the constitutionalism of Eliot, or 
Prynnc, or Hale and vested in the national assembly. It is to 
the civil wars of die seventeenth century and not to the 
precedents of the original English constitution that we are 
indebted for die peculiar doctrine of political supremacy of 
Hobbes or Austin which enthrones might in place of right 
and can brook no limits to the arbitrary authority ol the 
sovereign. For the Whigs die only real sovereign must be the 
Parliament, that is all. 

The sophism by which they have always attempted to 
distinguish their doctrine of the omnipotence of parliament 
from the ideas ot Filmer and justify the arbitrary power of 
their supreme legislature, is the fiction of “popular sove¬ 
reignty”. The legislature, they say, is the people, and the 
people is sovereign: voxpopuli vox Dei. But the legislature is 
not die people. The people are legally bound to obey an act 
of the legislature whether they like it or not. The sovereign 
is the Parliament; it is not the people in any modem state widi 
representative institutions, no matter how wide the elective 
franchise, and it was certainly anything but wide in seven¬ 
teenth- and eighteenth-century England. Rousseau, starting 
with his assumption that die people must always be sovereign, 
was entirely logical in denying that England was ever free, 
except at the time ot a parliamentary election. His only 
mistake was in admitting too much. 

Popular sovereignty is, m fact, possible only in a pure 
democracy without representative institutions. As usually 
employed the phrase contains a contradiction in terms. In 
choosing a legislature, whether we like it or not, we are 
choosing a master and because we choose it, it is legally no 
less a master than a monarch with hereditary title. This is a 
fact not so easy tor us to forget on tins day when income taxes 
are due. 1 Yet it is curious how persistently men have deceived 

In 1934 March 15 was the latest day on which income-tax returns 
could be hied. 
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themselves on this point. They confuse the people with the 
legislature, power with authority. Probably the most striking 
instance of this confusion in our own history appeared in the 
debates in 1788 over the ratification of the federal constitution. 
It is obvious that a sovereign in the Austinian sense of that 
term can be bound by no legal restrictions. Bills of rights are 
waste-paper. There is no place for or possibility of a bill of 
rights in the Austinian system, which is, after all, in essence, 
only the system of Filmer and Hobbes; and the possibility is 
no greater when the sovereign happens to be a parliament 
instead of a king. Yet there were men in the constitutional 
assembly of 1787 who were not Austinians, and one of them, 
George Mason, author of the Virginia Declaration of Rights 
of 1776, insisted on a similar limitation of the government of 
the United States. He was overruled, and the constitution 
went to the states for ratification, without any formal section 
containing a set of prohibitions to the government. Objec¬ 
tions were made on account of this omission and Alexander 
Hamilton set himself to answer them in Number 84 of The 
Federalist. His answer is illuminating, and it fully illustrates 
the Whig-Austinian fusion or confusion of legislature and 
people, of power and authority. After enumerating the 
restrictions imposed on English kings since Magna Carta in 
documents which might be termed bills of rights, Hamilton 
adds, referring to documents of this sort: 

It is evident, therefore, that, according to their primitive signi¬ 
fications, they have no application to constitutions professedly 
founded upon the power of the people, and executed by t ltir 
immediate representatives and servants. Here, in strictness, t ie 
people surrender nothing; and as they retain every thing they 
nave no need of particular reservations. “ We, the People of the 
United States, to secure the blessings of liberty to ourselves anc 
our posterity, do ordain and establish this Constitution of t ie 
United States of America.” Here is a better recognition of popular 
rights, than volumes of those aphorisms which make the principa 
figure in several of our State bills of rights, and which wou 1 
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sound much better in a treatise of ethics than in a constitution of 
government. 

Hamilton here has confused the people and the legislature, 
the makers of a constitution and the sovereign authority under 
the constitution thus made. There is actually no limit to the 
people's power, ergo there can be no limitation of the sovereign s 
authority. It is a non-sequitur, which did not end with 
Hamilton. But Hamilton’s argument had been answered 
before it was made. Ten years before the federal constitution 
was presented to the states for ratification, the first constitution 
of Massachusetts had been laid before the town-meetings, and 
had been objected to on the same grounds. Unlike Virginia s 
constitution of 1776, it contained no bill of rights. These and 
other objections are given in the remarkable document known 
as the Essex Result, published at Ipswich, Massachusetts, in 
1778 and written by young Theophilus Parsons, later Chief 
Justice of the Supreme Judicial Court of Massachusetts. The 
following statements contain the conclusions of Parsons s 
argument 011 this point: 

The following principles now seem to be established. I. That 
die supreme power is limited, and cannot controul the unalienable 
rights of mankind, nor receive the equivalent (that is, the security 
ot person and property) which each individual receives, as a 
consideration for the alienable rights he parted with in entering 
into political society. 2. That these unalienable rights, and this 
equivalent, are to be clearly defined and ascertained in a Bill of 
Rights, previous to the ratification of any constitution. 

Parsons’s argument may follow die usual eighteenth- 
century contract theory' based on Locke and Rousseau to a 
degree unsatisfactory' to us now, and it is noteworthy that 
Parsons is one of the vcry r few Americans of the time to refer 
expressly to Rousseau’s Social Contract , which had appeared 
some sixteen years before he wrote. But the interesting part 
of his statement to us is his assertion that “the supreme power 
is limited”. He never got that from Rousseau, nor from 
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Hobbes. He might have got it from Bodin, or Hooker, or 
Hale; and James Otis had said much the same in Massachusetts 
some fourteen years before. “The supreme power is limited. 

A power, then, in Parsons’s view, to be supreme need not be 
necessarily arbitrary or unlimited. Bills of rights are possible 
and even necessary for the protection of individual liberty, 
and this is equally true when the constitution comes from the 
people themselves. One of the most important arguments of 
a practical kind, for the inclusion of a bill of rights even in a 
popular constitution, was made somewhat later by Joseph 
Story in his Commentaries on the Constitution , which first 
appeared in 1833. There he said, 

A bill of rights is important, and may often be indispensable, 
whenever it operates, as a qualification upon powers, actually 
granted by the people to the government. 1 his is the real ground 
of all the bills of rights in the parent country, in the colonial 
constitutions and laws, and in the state constitutions. In England, 
the bills of rights were not demanded merely of die crown, as 
withdrawing a power from the royal prerogative; they were 
equally important, as withdrawing power from parliament.... 
A bill of rights is an important protection against unjust and 
oppressive conduct on the part of the people themselves. In a 
government modified, like that of the United States (said a great 
statesman [Madison]), the great danger lies rather in the abuse of 
the community, than of the legislative body. I he prescriptions 
in favor of liberty ought to be levelled against that quarter where 
the greatest danger lies, namely that which possesses the highest 
prerogative power. But this is not found in the executive or 
legislative departments of government; but in the body of die 
people, operating by a majority against the minority. 

Probably the central question in the theory of the state is as 
to the truth or falsity of Parsons’s statement that the supreme 
power may be limited. The American Revolution itself, so tar 
as its causes were theoretical, had been fought on this issue. 
To James Otis parliament was supreme but limited, to Lord 
Mansfield its power must be limitless and arbitrary. One held 
the definition of sovereignty framed by Bodin and accepted 
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by Hale, the other followed Hobbes in identifying the sove¬ 
reignty of the parliament with the limitless power of the 
people who chose it. Whichever is right, the issue is as to the 
true nature of sovereignty. Professor Pollard declares that 
“it is this denial of all sovereignty which gives its profound 
and permanent interest to the American Revolution * . Again, 
he says, “The American Revolution was due to the fact that 
the state had grown to sovereignty in Great Britain, whereas 
in America limitations as potent as those of the Middle Ages 
had prevented anything more than a rudimentary develop¬ 
ment. ... The colonists wanted a medieval restoration.” They 
did, and in their later constitutions they insisted on placing 
the same medieval limitations upon their own supreme assem¬ 
blies in the form of bills of rights. This is indeed a medieval 
restoration and, to my simple, medieval mind, none the worse 
for being medieval. But in Professor Pollard’s view these 
medieval limitations, whatever else they might be, were a 
sign of retarded political development; they were “rudi¬ 
mentary”. Great Britain, on the other hand, had reached 
maturity because she had developed an arbitrary parliament. 
Again we see die fine hand of Austin. Arbitrariness is maturity, 
limitations imply an outgrown theory of the state. “The 
voice is Jacob’s voice, but the hands arc the hands of Esau.” 
Austin’s theory of sovereignty is certainly still the one “in 
repute”. To question it made even Maitland “feel a little 
frightened”, as late as 1900. Yet question it I think we must. 
Sovereignty is die central formula of our political thought, 
and die key to much of our constitutional history. We must 
at least be clear as to what we mean by it. And Professor 
Pollard s able and suggestive survey of American constitu¬ 
tional development in his Factors in American History includes 
one important assertion which seems to be demonstrably 
wrong. 1 he American contention was not, as he says, “a denial 
of all sovereignty 7 , unless we accept the principle, as he 
appears to do in common with so many others, that the only 
possible form of sovereignty is the one that Hobbes laid down. 
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that the Whigs adopted, and that Austin formulated once 
more in the nineteenth century. These eighteenth-century 
Americans were not making “a denial of all sovereignty . 
Such a denial is virtually anarchy, and they were far from being 
anarchists. They were asserting another form of sovereignty , 
fundamentally different from Whig sovereignty, the sove¬ 
reignty of Bodin and Loyseau, of Hooker and Hale against 
the sovereignty of Mansfield, of Blackstone and of Austin 
And we, as students either of history or of politics, are faced 
with a necessity not to be avoided, of comparing these two 
rival theories of the state on their respective merits, theoretical 
and practical, and of deciding which of the two we must 
adopt, not only for the interpretation of our past development, 
but for the decision of the tremendous practical questions of 
politics which confront us at this present day. Can there be, 
then, or can there not be, any law beyond the reach of the 
sovereign power in a state? This I take to be the crux of the 
problem of sovereignty. The answer seems almost too easy. 
Of course there can be none, for if there were any aw a 
sovereign power could not override, it would not be a 
sovereign power. Any other answer involves a contradiction 
in terms. It is logically impossible. This simple solution 
appealed to Sir Robert Filmcr, as we have seen, to John 
Austin, and to many other theorists and statesmen, an ap 
parently it still appeals to most lawyers and historians, English 
and American. Sir William Holdsworth, probably the 
greatest living historian of the law of England says that 
Hobbes was the only Englishman of his day who really under¬ 
stood sovereignty, and Sir William is himself in su stantia 

agreement with Hobbes’s political views. 

There must be a sovereign power in every state and there 
can be no legal limits to it. So Lord Mansfield thought. That 
power is in parliament, he said in 1766, and there is not mg 
which parliament may not do. It may enact a law w 11c 1 wi^ 

bind Englishmen in North America in all cases whatsoever , 

taxation included. Whether these Englishmen in America 
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have or have not a voice in the election of members to parlia¬ 
ment is a point of no legal significance whatever. The parlia¬ 
ment is sovereign, “it had, hath, and of Right ought to have, 
full power and authority to make laws and statutes of sufficient 
force and validity to bind the Colonies and people of America, 
subjects of die Crown of Great Britain in all cases whatsoever”. 
In 1839 Lord John Russell denied that responsible government 
could possibly be conceded to Canada as Lord Durham had 
advised, because the governor, if he acted on the advice of his 
council in Canada instead of following instructions from 
England, would in reality be “an independent sovereign”. 
Mansfield and Russell were in full agreement with Hobbes. 
Both were echoing the thoughts of Sir Robert Filmer when he 
declared in the reign of Charles I: 

We do but flatter our selves, if we hope ever to be governed 
without an arbitrary power. No: We mistake, the Question is 
not, whether there shall be an Arbitrary power; but the only 
point is, who shall have that Arbitrary Power, whether one man 
or many ? There never was, nor ever can be any People governed 
without a Power of making Laws, and every Power of making 
Laws must be Arbitrary. 

The result of Filmcr’s theory in Lord Mansfield’s hands was 
the American Revolution; the answer to Lord John Russell 
was given two years ago, in the Statute of Westminster. With 
consequences as vast as this, dare anyone say that the theory 
of sovereignty is only an academic doctrine? May there be 
things which a supreme king or a supreme legislature cannot 
legally do, or may there not? In the eighteenth century 
insistence upon parliament’s unlimited power lost one great 
colonial empire to England, and half a century later insistence 
on it would have lost another,if the policy had been persisted in. 

I have been taken to task because some years ago I ventured 
to intimate that there might be a false note in this Whig chorus 
in favour of the doctrine that the Americans were wrong, and 
that Mansfield was constitutionally right—which, of course, 
would mean that Filmer and Hobbes were also politically 
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right. I have in the meantime found nothing which leads me 
to retract the opinion then expressed: that Mansfield was 
wrong in his interpretation of the English constitution, and 
Hobbes, as well as Austin after him, unsound in his definition 
of political supremacy. But you should not be asked to accept 
such disreputable views as this without proof. In support of 
them it is necessary for me to show two tilings at least: First, 
that the theory of Hobbes is politically bad; and second, that 
it is not a necessary element in the English constitution. Is the 
accepted political doctrine true, then, that every sovereign 
must have arbitrary power, and that the English parliament 
in the reign of George III had such arbitrary power constitu¬ 


tionally? , 

You know, of course, that some leading Americans in the 

eighteenth century ventured, as I am now doing, flatly to deny 
Mansfield’s constitutional dictum and Hobbes s theory, but 
it is the fashion at present to call them mistaken. In 1768, 
Samuel Adams set forth in the Massachusetts Circular Letter a 
view borrowed perhaps from Lord Camden, but utter Y 
inconsistent with Mansfield’s law and Hobbes s politics, when 
he said “that it is an essential, unalterable right, in nature, 
engrafted into the British constitution as a fundamental law, 
and ever held sacred and irrevocable by the subjects wit lin 
the realm, that what a man has honestly acquired is absolutely 
his own; which he may freely give, but cannot be taken from 
him without his consent”. Another statement from the same 
document is even more significant, a recognition to use 
Adams’s own words—“that his Majesty s high court o 
Parliament is the supreme legislative power over the w 10 c 
empire; that in all free states the constitution is fixed, an as 
the supreme legislative derives its power and authority from 
the constitution, it cannot overleap the bounds of it, without 
destroying its own foundation ; that the constitution ascertains 
and limits both sovereignty and allegiance . You will notice 
that, like Jean Bodin, Samuel Adams calls his sovereign 
“supreme”, but in the same breath says that he is limited. 
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But it is no solution of this important problem of sove¬ 
reignty, and it is certainly no adequate refutation of the views 
of Hobbes and Mansfield and of their many present-day 
followers, merely to quote against them the words of an 
eighteenth-century opponent. If Adams was right—and I 
think he was—and they wrong, it is necessary to show that 
his political views are at least not unreasonable, and that his 
constitutional doctrine is based on earlier English precedent 
or received opinion. We must therefore examine the earlier 
growth of the ideas of sovereignty, and also attempt to test the 
trudi of Adams’s assertion that his view of sovereignty, and 
not Mansfield’s, was ‘ ‘ engrafted into the British constitution . 
This is a matter of considerable importance, theoretical, 
historical, and practical, and it should be treated fully and 
proved at every point. There is, unfortunately, not time here 
for cither complete statement or full proof, and I must be 
content with an outline that may, I am afraid, seem both 
fragmentary and dogmatic. 

We return, then, to our original questions: Is all supreme 
power by definition an arbitrary power, and did such an 
arbitrary power belong to the sovereign in England? Filmer 
and Hobbes assert both in the seventeenth century. Both 
were denied by a number of publicists and lawyers, to some 
of whom I should like to call your attention. For the moment 
the first of these to be noted is Jean Bodin. Writing in 1576, 
he declared that both England and France were royal but not 
scignorial monarchies, that both were “absolute”, that neither 
was arbitrary. But can any government be at once absolute 
and not arbitrary’? Is this not what Filmer called it, a “ron- 
tradtetio in adjecto ”? Bodin thought not, and his explanation 
might be briefly summarized thus: In every' royal monarchy, 
which to Bodin means every monarch with free men and not 
slaves as its subjects, and to him both England and France were 
such; in fact, in every' association of men whatever which is 
truly political, what makes it a state is the existence of a 
government; but not any government. It must be a govern- 
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ment animated by justice and founded upon law. Odierwise 
the association will be no better than a band of robbers, and 
will, in fact, be a robber band instead of a true respuhlica or 
commonwealth. To be a true state, it must be founded in law. 
It must therefore have a lawful framework, a form of the 
state, a constitution, and this must be an embodiment of right 
and justice. Of necessity this involves a distinction between 
those rules which form and enter into this constitution itself, 
on the one hand, and on the other, those provisions which 
may be made by authority delegated by the constitution. 
Bodin’s conception of a republic and of the sovereign authority 
in it can only be understood in light of this fundamental 
distinction between constituent law and ordinary legislation. 
There is and there must be, in every free state, a marked 
difference between those laws which a government makes and 
may therefore change, and the ones which make the govern¬ 
ment itself. The government set up under the terms of the 
constitution will be supreme, and Bodin even calls it abso¬ 
lute”, whether it is the government of one man, of a few, or 
of many. It is “free of the laws”, he says, but by this he means 
free only of the ordinary laws which the government itself 
has made or may make. He docs not include among these 
laws the fundamental principles of the constitution under 
which the government itself comes into being, which define 
and set bounds to the supreme organ in the government so 
created. The sovereign or supreme authority established and 
defined by a fundamental law is bound absolutely by that law, 
though he is free of all other laws. He could no more change 
these fundamental rules than one can change the law of his 
being. It is as impossible to do so as it would be for one to lift 
himself by his own boot-straps. But after all, what is th is but 
to assert what Samuel Adams asserts and what Hobbes denies 
—that the sovereign cannot overleap the bounds of the con¬ 
stitution which gives him being, without destroying the very 
foundation on which all his authority rests ? 

Bodin’s limitations on die sovereign’s power just mentione 



74 


Constitutionalism and the Changing World 

are often regarded as a fatal logical flaw in his theory. As 
Filmer put it, it is contradictio in adjecto. The view of Filmer and 
Hobbes is still frequently said to be the only consistent theory 
of political supremacy, and Bodin’s deviation from it is 
attributed to a mere confusion of thought on his part. It is 
true that die theory of Bodin and that of Hobbes have very 
little in common. They are poles apart. The former is a theory 
of law, the latter a theory of might. One must choose which 
of the nvo he thinks the truer formulation ofpolitical relations. 
He cannot waver between two opinions on this. If one of 
these theories be true, the other is certainly false. Nor can 
they be combined. They are mutually exclusive. Much of the 
obscurity in the modem discussions of sovereignty is due to 
a failure to make clear distinction between supreme might and 
supreme authority. We too often forget that if we mean 
supreme authority, that authority must be defined, if defined, 
then limited by its definition, and by a definition outside and 
higher than itself. Frequently we are caught applying to a 
supremacy of mere might terms which are appropriate only 
to a supremacy resting in law, and vice versa. The result is 
confusion. I am more interested just now in trying to avoid 
this confusion dian in persuading you that Bodin is right on 
diis important matter, and Hobbes wrong. We must, how¬ 
ever, inevitably choose between these nvo theories, and to 
me the Rechtsstaat , of which Bodin seems to have given us the 
first clear analysis in 1576, seems not only completely con¬ 
sistent and logical in itself, but infinitely preferable to its 
competitor as an analysis of actual political relations, and free 
also of the disastrous practical results which history shows as 
arising from the more arbitrary theory of Hobbes. For, as 
Aristotle says, “Law is reason without passion”. If we deny 
Bodin’s essential distinction benveen the fundamental and the 
ordinal-)- laws, what justification have we for our American 
constitutions or bills of rights, or, for the matter of that, for 
any written constitutions, or for any bills of rights? 

But to go back to the issue with which we started, between 
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Lord Mansfield and Samuel Adams; if we are to prove the 
case in favour of the latter, we must do more than show that 
Bodin’s theory is not untenable, more even than demonstrate 
its superiority, theoretical and practical, over Hobbes s theory 
of the state. In addition to that we must make it clear from 
earlier precedents or authorities, that it was Bodin s sove¬ 
reignty and not Hobbes’s which was engrafted into the 
British constitution”, to use Samuel Adams s phrase. 

Our limited time will not permit an exhaustive examina¬ 
tion, but a few striking instances may be given. It is important, 
however, to note clearly at the outset, that if Hobbes w as 
right; if Mansfield was right and John Austin a century ago, 
and Sir William Holdsworth to-day; if these men were right, 
or even Sir William Blackstone; then Richard Hooker was 
certainly wrong, and Sir Edward Coke, Sir Jolm Eliot, Sir 
Roger Twysden, Sir Matthew Hale, and many more. If 
Filmer’s saying is true, that “every power of making laws 
must be arbitrary”, then John Hampden was merely wrong- 
headed rather than patriotic in resisting the enforcement of 
the ship-money writs; but if by any chance we should think 
Hampden’s resistance legally, or, at least, politically justified 
and some of us, I think, have some suspicion of it- why, then, 
should we deny a like justification to James Otis, or to John 
or Samuel Adams? Yet our modern American historians, 
nine out of ten of them, arc doing just that! I have little 
enough respect for the slavish doctrines of Hobbes in them¬ 
selves, but who could help admiring the sleight of hand of the 
magician who can pull so big a rabbit out of so small a hat. 
For nearly three hundred years now Thomas Hobbes has been 
palming off on us mere might as the highest authority in t ic 
State, in the place of right; and the trick still works! 

But let us see if Hampden and Adams really had any 
authority for following Bodin as they did instead of sub¬ 
mitting to a power admittedly “arbitrary . I can give on y 
a few instances, and among the many I must omit are some 
important statements of Sir Edward Coke. The first I sha 
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give comes from the great debate in Parliament in the year 
1610 on the question ofjames f s well-known “ book of rates . 
The book of rates would have imposed on Englishmen a 
whole series of taxes, and James tried to authorize it by mere 
royal proclamation without consent of parliament. This was 
resisted in the Commons in 1610, and in the course of the 
debate the following remarks were made by Sir James White- 
locke, an able and eminent lawyer, and later a justice of the 
Court of King’s Bench. I ask you to note the close corre¬ 
spondence of his views on sovereignty with the essentials of 
Bodin’s theory, and also the way in which he tried to fit that 
theory into English political conditions, by his clear recogni¬ 
tion of the necessity for co-operation between the king and 
the two houses of parliament in legislation, in his definition 
of the sovereign in England as “the King in Parliament . 
Speaking to the question noted above, he said, in part: 

The case in terms is this. The King by his letters patents before 
recited hath ordained, willed and commanded, that these new 
impositions, contained in that book of rates, shall be for ever 
hereafter paid unto him, his heirs and successors, upon pain of 
his displeasure. Hereupon the question ariseth whether by this 
edict and ordinance so made by the King himself, by his letters 
patents of his own will and power absolute, without assent of 
parliament, he be so lawfully entitled to that he doth impose, as 
that thereby he doth alter the property of his subjects’ goods, and 
is enabled to recover these impositions by course of law. I think 
he cannot; and I ground my opinion upon these four reasons. 

1. It is against the natural frame and constitution of the policy 
of this kingdom, which is Jus publicum regni, and so subverteth the 
fundamental law of the realm, and induceth a new form of state 
and government. 

2. It is against the municipal law of the land, which is Jus 
privatum, the law of property and of private right. 

3. It is against divers statutes made to restrain our King in this 
point. 

4. It is against the practice and action of our commonwealth. 
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For the first, it will be admitted for a rule and ground of state, 
that in every commonwealth and government there be some rights 
of sovereignty, jura majestatis, which regularly and of common 
right do belong to the sovereign power of that state, unless custom 
or the provisional ordinance of that state do otherwise dispose ot 
them; which sovereign power is potestas suprema, a power that 
can control all other powers, and cannot be controlled but by 
itself. 

The sovereign power is agreed to be in the King; but in the 
King is a twofold power; the one in Parliament, as he is assisted 
with the consent of the whole state; the other out of parliament, 
as he is sole and singular, guided merely by his own will. And if 
of these two powers in the King one is greater than the other, and 
can direct and control the other, that is suprema potestas, the sove¬ 
reign power, and the other is subordinata. 

It will then be easily proved that the power of the King in 
parliament is greater than his power out of parliament, and doth 
rule and control it; for if the King make a grant by his letters 
patents out of parliament, it bindeth him and his successors; but 
by his power in parliament he may defeat and avoid it, and there¬ 
fore that is the greater power. If a judgment be given in the 
King’s Bench by the King himself, as may be and by the law is 
intended, a writ of error to reverse this judgment may be sued 
before the King in parliament. So you sec the appeal is from the 
King out of parliament, to the King in parliament. For in acts ot 
parliament, be they laws, grounds or whatsoever else, the act and 
power is the King’s, but with the assent of the Lords and Com¬ 
mons, which maketh it the most sovereign and supreme power 
above all and controllable by none. 

It must be borne in mind that it was a king and not a 
parliament that Whitelockc was opposing, and there arc some 
things in this long statement which arc certainly additions to 
Bodin’s theory, and perhaps in one respect some incon¬ 
sistency ; but in essence the two political doctrines arc identical. 
In both, the sovereign power is supreme and uncontrollable, 
but it is nevertheless a power defined and limited by the 
natural frame and constitution of the policy ” of the kingdom. 
Even though Whitclockc’s sovereign is a parliamentary 
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sovereign, as Mansfield also made it, it is not an arbitrary- 
sovereign, as Filmer declared every sovereign must be, or as 
Mansfield said the English parliament actually was in 1766. 

The next illustrations I shall give come from the martyr to 
the principle of freedom of speech in Parliament, Sir John 
Eliot, and they are the more interesting because they were 
written in the prison in which he was soon afterward to die. 
Eliot’s modern Whig biographer, John Forster, has made 
frantic efforts to prove his hero a Whig holding the political 
principles common to most of the Whig party long after the 
Revolution of 1688, but to accomplish it he has been com¬ 
pelled to garble some of Eliot’s statements and suppress others 
to such an extent that his life of F hot is one of the most striking 
examples of what a biography should never be. For Sir John 
Eliot was no Whig, and up to the time of his death there were 
in England no other Whigs, as Mr Forster defines a Whig. 
The political principles of the Petition of Right are not the 
principles of the Bill of Rights. The former was a constitu¬ 
tional protest, the latter was a revolutionary enactment. Eliot, 
like the founders of Massachusetts Bay, belonged to the genera¬ 
tion of the Petition, not of the Bill. He was a monarchist, and 
it was absolute monarchy, nothing less, which he advocated; 
but, for all that, it was no arbitrary monarchy, for it was 
grounded in law not upon might, and was, therefore, limited 
by the constitutional principles which entered into its very 
being and definition. But this is nothing but Bodin’s original 
theory in its purity, and Bodin is one of the authors cited 
oftenest in Eliot’s Dc Jure Majestatis , from which the following 
extracts arc taken. I shall give only two short ones; the first 
illustrating Eliot’s notion of absolute authority, the second, 
one of the chief constitutional Emits to diat authority. 

The greater rights of Majesty which are called mere rcgaEa 
(he says) doth so cleave to the bones and person of an absolute 
prince, that they cannot be separated from him without destruc¬ 
tion ot him no more than can the sun beams from the sun, and so 
cannot be transferred to the subject. For supreme jurisdiction is 
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of that nature that it cannot be shared. For these rights; make the 
essential difference between subjection and sovereignty, so th 
confound them, you bring them in contusion. 

The next extract is the last in his treatise. 

We must also take heed of this extreme that we do not con¬ 
found royal authority with propriety as if the King b ^ c J 
is supreme lord of our lands and goods, might therefore alienate 

them at his pleasure, and dispose of them as e t g • 
it is a rule m Law that Rei suae quisquu est moderator et arbiter. 

Everyone may dispose of his own. 

It ought to be added that the extracts just given come realty 
from an English translation made by Eliot of part of a Latm 
work by Henning Amisaeus of Halberstadt; but there can be 
no doubt that they were adopted by Eliot as his own and arc 
an accurate expression of his political views, as may 
on a careful comparison of tins work with the Mnardacof 
Man which Eliot composed himself m Enghsh during 
imprisonment in the Tower. I have taken passages r 
Dejure Majestatis radier than die Monarchic oj Man mere y 
because the former contains probably the c earest an mo 
concise statement of political views which crop out m all 

^Sir Roger Twysden, the next author whom I shall cite, was 
one of the greatest authorities on early Enghsh institutions 
living m the first half of the seventeenth century, an age ot 
great antiquaries. His views on the question at issue will be 
clear from his Certaine Considerations upon the Governmer j 
England, which was first printed in 1849 y t ie al c 
Society. The author was a sincere monarchist, and he suff 
imprisonment for it at the hands of the par lamentarian , 
he had also opposed ship money, and the passages following 
show him to be no believer in arbitrary monarc ly. 

That this kingdom (he says) is called a monarchy is plain to 
any hath read our old historians and laws. The onqueror 
terms it so, and divers of good esteem, both before and after him 
yet it is certain till of late all writers that ever have writ, held he 
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to be guided by his laws and his politic capacity, that is, his royalty, 
framed by the policy of man, expressed in the severall customs, 
laws, and constitutions of the Kingdom, he was to rule his subjects 
according to their direction and no otherwise, and that it neither 
was a disobeying of him when they were observed,... nor had 
he any power of punishing but according to the line and measure 
of the law in his ordinary courts of justice. I have shewed in the 
former chapter, wise antiquity did conceive of laws as what were 
found for the moderating the exorbitancics greatness aptly falls 
into; but this latter age hath produced some of opinion no kings 
can be limited, and the chiefcst reason I have heard is, because he 
is a monarch, sovereign and supreme in his kingdom; words we 
find attributed to a 11 , at least to the kings of England... .It is most 
true that if the words “monarch”, or “sovereign” be taken in 
that sense, some now would have them of being so absolute as 
he is tied to no law whatsoever, there is then, as Bodin righdy 
noteth, no sovereign upon earth, all kings being subject to the 
laws of God, nature, etc., and the severall constitutions of the 
kingdom; as the French of the Salic law, the English that we call 
the law of die land, or the common law, the which are annexed 
and united to the crowns of England and France as conditions 
with which they are received. 

As an indication of the earlier prevalence of such views as 
this I might add the case of Wilhon v. Berkley (3 and 4 Eliz., 
Plowdens Reports, 236) where it was laid down that “altho 
by the Common Law the King has many prerogatives 
touching his Person, his Goods, his Debts and Duties, and 
other personal Things, yet the common law has so admeasured 
his Prerogatives that they shall not take away nor prejudice 

the inheritance of any_The King’s Prerogative by the 

Common Law cannot prevail against such a Custom as stands 
with t! e Right of Inheritance of another.” 

This was at the opening of Elizabeth’s reign, about three- 
fourths of a century before Twysden wrote. A somewhat 
similar instance later in the same reign was the celebrated case 
of Cavendish in 1587, which the late Professor Thayer con¬ 
sidered so important that lie included it among his Cases on 
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American Constitutional Law. Queen Elizabeth, by letter 
patent, had granted to Cavendish the right of making all the 
writs of supersedeas in the Court of Common Pleas, and sent 
instructions to the judges to admit him to that office. As the 
office was already in the possession of another, the judges 
refused to admit Cavendish. When the Queen ordered them 
to appear and explain their disobedience, their explanation 
was that they could not even at the Queen s order deprive 
another of his right. As the reporter puts it. They said that 
they must needs confess that they had not performed the 
orders; but this was no offence or contempt to her Majesty', 
for the orders were against the law of the land, in which case 
it was said, no one is bound to obey such an order... .And 
they said that the queen herself was sworn and took oath to 
keep her laws, and the judges also, as regards their willingly 
breaking them.” This answer was reported by the Lord 
Chancellor to the Queen, and as Anderson, the Chief Justice, 
in his report of the case, says: “Nothing more was done or 
heard by the judges in the said Easter Terms, or in the Trinity 
Term then following; which moves the judges to think that 
no more will ever be.” 

But one of the most striking of the earlier opinions tending 
to support the views of Adams against Mansfield is found in 
a paper of Sir Matthew Hale’s written to refute Hobbes s 
definition of sovereignty; and Hale, it should be remembered, 
survived till 1676, only a dozen years before the English 
Revolution itself. Of his character and deserved reputation 
as lawyer, judge, legal historian and man, I need say nothing. 
The paper in question was printed for the first time in 19-4 
by Sir William Holdsworth as an appendix to volume five of 
his History of English Law. There is among the manuscripts in 
the library of the Harvard Law School another unprinted 
paper of Lord Hale on the King’s prerogative, in which he 
takes the same view of sovereignty expressed in that published 
by Sir William Holdsworth, the one from which I have 
picked out the following passages: 
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There is [che Chief Justice says] a threefold effect of the laws 
of this or any other Kingdom. I. Potestas Coerciva. This extends 
to all the King’s subjects, but doth not extend to the King, he is 
not under the coercive power of the laws. 2. Potestas Directiva, 
and this obliges the King and we need not go further for evidence 
thereof than the solemn oath which he takes at his coronation, 
the iterated confirmation of the great charter and those other laws 
and statutes that concern the liberties of his subjects. 3 * Potestas 
Irritans, and thus the laws also in many cases bind the King’s acts 
and make them void if they are against law... .No good subject 
that understands what he says can make any question where the 
sovereign power of this kingdom resides. The laws of the land 
and the oath of supremacy teach us, that the King is the only 
supreme governor of this realm, and as incident to that supreme 
power he hath among others these great powers of sovereignty. 

He then enumerates the various powers of die king, six in 
number, such as the power of making war and peace, the 
pardoning power, etc., and closes with the king s power of 
making laws. “These laws”, Hale declares, ‘ are his laws 
enacted by him.” These six powers, in the words of Lord 
Hale, “are the great jura sutntni imperii that the laws of this 
kingdom have fixed in the Crown of England ‘ But yet , he 
adds, “there arc certain qualifications of these powers , and 
enumerates some, especially of the law-making power. This 
requires the assent of Parliament. 

. . .generally the King’s proclamation cannot make a law, but 
laws are to be made in that solemnity and with the advice of 
Parliament. Though these things be unquestionably true, yet there 
are certain speculators that take upon them to correct all the 
governments in the world and to govern them by certain notions 
anti fancies of their own, and are transported with so great con¬ 
fidence and opinion of them that thev think all states and king¬ 
dom:, and governments must presently conform to them. And 
these are some of the notions they vent. That there can be no 
qualifications or modifications of the power of a sovereign prince, 
but that he may make, repeal, and alter what laws he pleases, 
impose what taxes he pleases, derogate from his subjects’ property 
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how and when he please... .Those wild propositionsiare:I. Utterly 

false 2 Against all natural justice. 3. Pernicious to the govern 

ment a Destructive to the common good and safety of the 
government 5Without any shadow of law or reason to support 

them. 

Th He arSnty little doubt as to his own views on the 

“Speculators'” who°have opptedC Hobbesmparticukr 

m addition, can it be distinguished frora the v.cw of S^n 
Adams? No doubt both reject the wdd P ro P° sl “°™ °‘ 
Hobbes, and Hale gives his reasons, supported y y 

nreredents all of which I have had to omit. 

P Sir William Holdsworth’s comments on these 

from Lord Hale seem slightly naive. They occur m a kc 
dcUvercd a few years ago in the Law School of Northwester; 
Univers^ “Even at the end of the seventeenth century 
he writes, “ the theory of sovereignty was cither very Y 

held, or even tmsunderstood 

Hobbes, the one Englishman who had reaMy graced the 

.*•? “TSSS 

meaning s.mply a su P r £*f y ’ Q r the law in their several 
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head in his own court. That Lord Hale, of all men, should 
announce such a view of sovereignty seems wellnigh in¬ 
credible. How could anyone as learned as Sir Matthew Hale 
possibly differ from “the one Englishman who had really 
grasped the theory”! But may it be, after all, that it is not 
Hale who misunderstands Hobbes, but Holdsworth who mis¬ 
understands Hale ? Or do I misunderstand Holdsworth ? 

There is clearly a misunderstanding somewhere . It is even 
conceivable that “the one Englishman who had really grasped 
the theory ’ ’ had failed to grasp it quite all. Perhaps, in the long 
run. Lord Chancellor Northington, in supporting the De¬ 
claratory Act of 1766, was wise when he said, “My Lords, 

I seek for the liberty and constitution of this Kingdom no 
farther back than the Revolution; there I make my stand. 

It certainly was the safer course. Although modem historians 
in agreement with Northington’s constitutional views have 
not always been quite as frank as he, one suspects that their 
actual procedure has often been not far different from his, and 
their occasional excursions back beyond the Revolution have 
usually given further proof of the Chancellor’s good judg¬ 
ment. 

But be all this as it may, I think I have at least succeeded in 
placing old Samuel Adams in fairly distinguished company, 
and perhaps in establishing the right to put to the modem 
Wliig historians and to the American lawyers and historians 
in their wake—which I fear means most of them—one simple 
question: Hov do you manage to justify the conduct of John 
Hampden, ami at the same time to condemn the theory of 
Samuel Adams? 

But, it may be asked, why dig up diese ancient precedents 
and views? If Lord Chancellor Northington in 17 66 was 
content to go back no farther than the Revolution, why should 
Adams do it two years later, or why should we do it now ? 
Whedier the king had an arbitrary power in Charles I’s time, 
as Filmer says, or whedier he had not, parliament, which 
succeeded him as sovereign, surely had. Blackstone says so! 
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I am afraid our American lawyers and historians have too 
often been content to leave it at that; but should such an easy 
answer satisfy us? Can one be content to leave the question 

there? And this is no merely academic matter. A settlement 

of the far-reaching issues facing us in America now if it were 
to follow the lines of Filmer's and Austin s thought, might 
easily lead us to the arbitrary government based on popul 
support which lately tore up the Weimar Constitution and 
overrides all limitations in Germany to-day. Or shall we 
instead, retain the view of Samuel Adams, that the constitution 
is fixed, and that the limits set in it cannot be overpassed, not 

even by the sovereign ? 

If we do, we must be ready to accept the g'bc thatwc am 
“medieval”, and in Professor Pollard s view, and Sir William 
Holdsworth’s, undeveloped or “rudimentary when com¬ 
pared with Hobbes or Austin; but to a mere medicvali t like 
myself such a gibe is not after all a very terrifying onc^ I ven¬ 
ture therefore still to prefer Bod,,; to Hobbes, Hale to Black 
stone, Camden to Mansfield, and Maitland to Hold worth 
and with Maitland I cannot but agree, though probably fo 
very different reasons, that j.a. [John ustin] ■ 

is distasteful to the modernist as a/ medieva rcsmrat on 
I must ask him to make the most of ,t. For if h. modem,ml 
is nothing more than a revamped Aust,maoism, probably 
best present-day representative of it is Herr Hitler. 
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DUE PROCESS OF LAW IN MAGNA CARTA 1 

The famous thirty-ninth chapter of King John s Charter of 
Liberties, or the twenty-ninth of Henry III s reissue of 1225, 
through which it was mainly known to our ancestors, the 
palladium of our liberties”—‘‘Nullus liber homo capiatur, 
vel imprisonetur, aut disseisiatur, aut utlagetur, aut exuletur, 
aut aliquo modo destruatur, nec super cum ibimus, nec super 
cum mittemus, nisi per legale judicium parium suorum vel 
per legem terre”—is now regarded by some eminenthistorians 
not as a document of popular liberty, but rather as one of 
feudal reaction. They consider it a concession to the demands 
of the barons for a return to the feudal anarchy of Stephen s 
time and a repeal of the great administrative measures by 
which Henry II and his predecessors were moulding a national 
judicial system, and thus preparing the way for a common 
law. 

Mr McKcchnic, for example, says: “The clause was, after 
all allowance has been made, a reactionary one, tending to the 

1 On the general subject, see especially Sir Edward Coke’s Second 
Institute, pp. 45 et seq. ; Sir William Blackstonc, The Great Charter and the 
Charter of the Forest (also included among his Tracts); Richard Thomson, 
An Historical Essay on the Magna Charta of King John (1829); Ch. B^mont, 
Charles dcs Liberies Anglaises (1892); W. S. McKechnie, Magna Carta 
(1905); L. W. Vernon Harcourt, His Grace the Steward and Trial of Peers 
(1907); George B. Adams, The Origin of the English Constitution (1912). 
Narrative accounts arc found in Stubbs’s Constitutional History, vol. 1; 
Kate N-.rgatc’s John Lackland (1902); Sir J. H. Ramsay’s Angevin Empire 
(1903) and elsewhere. 

Of the commentaries the four recent ones are all of great value. Bemont 
gives most of the texts, with a valuable introduction. McKcchme s 
Magna Carta is the fullest modem commentary on the whole Charter. 
Harcourt quotes and employs many authorities outside the Charter and 
is very suggestive. Professor Adams s account of chapter 39, though brief, 
is probably the most carefully considered of all. To all these the com¬ 
mentary here given owes very much. 
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restoration of feudal privileges and feudal jurisdictions, 
inimical alike to the Crown and to the growth ot really 

popular liberties.” 1 . 

M. Perit-Dutaillis agrees with this view— the political con¬ 
ceptions of the baronage in the struggle were childish and 
anarchical”. ‘‘The English nobility of that day has not the 
idea of law at all”; 2 and it is expressed also by Pollock and 
Maitland in their great history of the English law: 

Even in the most famous words of the charter we may detect 
a feudal claim which will only cease to be dangerous when in 
course of time men have distorted their meaning —a man k 
entitled to the judgment of his peers; the king s justices are n 
peers for earls or barons... .In after days it is possible for men to 
worship the words “r»m per legale judicium parium suorum uel per 
legem terrae ”.. .because ic was possible to misunderstand them. 

This is a radical and revolutionary departure from the 
traditional view held from the fourteenth to the ninctccnt i 
century, that in this chapter we have our classical statement 
of the right of the subject to a trial “by due Process of the 
Common law”," our greatest constitutional check upon 
arbitrary infringements of the liberty of the me lvi ua , w 
ultimate effect was “to give and to guarantee full protection 
for property and person to every human being who breathes 

^SomcCenturies of decisions have thoroughly established 
this traditional interpretation as a matter of law, an a 
given it a legal validity entirely independent of its origin in 
1215. Nevertheless it is rather startling, and to the legal his¬ 
torian interesting, to find the constitution makers in our states, 


‘ <0 S,M,; "Complied His,or," 

ed. P . ,73,n. 3 , See aUo Profoso, 
Edward jenks, "The Myth of Magna Car,a . InJepenJess, Reoseur I*. 

p. 260 (1904), for a more extreme statement. . r ,i Crcasv 

s The Rise and Progress of,he English Cons,Unison Jay S,r Edward 1 Creasy, 
, 3 th ed. p. ,51, n. Sir Edward Creasy was Ch,cf jusnee of Ceylon. 
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in the twentieth century, prescribing in the exact words of 
the barons of the thirteenth a judicium parium which may now 
turn out to have been originally merely a protection of the 
immunity of the great lords from national control, and 
nothing more than a guarantee of their “liberties” of trying 
their own feudal dependents in their own courts by the cus¬ 
toms of their own fiefs. 1 A consideration of this question 
should hardly be regarded by an English or American lawyer 
a matter of antiquarian interest merely. In dealing with it, 
however, he is confronted with a number of historical prob¬ 
lems of considerable difficulty. Almost every word of this 
famous enactment, in fact, brings up a difficulty and a con¬ 
troversy. 

One of these appears with the first words— tiullus liber homo} 
To whom was t lis protection intended to apply in 1215? 

1 For example, the constitution of Virginia, in 1902, Article I, Section 8, 
“that no man shall he deprived of his litc, or liberty, except by the law 
ot the land, or the judgment of his peers”. The Delaware constitution of 
1S97, I, 7, has: “He (the accused in a criminal prosecution] shall not be 
compelled to give evidence against himself, nor shall he be deprived ot 
life, liberty or property, unless by the judgment ot his peers or by the 
law of the land.” 

Ct. the Massachusetts constitution ot 1780, Part I, Article XII: and 
no subject shall be arrested, imprisoned, despoiled, or deprived of his 
property, immunities, or privileges, put out ot the protection of the law, 
exiled, or deprived of his life, liberty, or estate, but by the judgment of 
his peers, or the law of the land.” 

Similar expressions occur in the Kentucky constitution of 1890 and in 
earlier constitutions in Maine, Missouri, North Carolina, Pennsylvania, 
Rhode .: ud, etc. 

Some rate constitutions have “ without due process of law”, or similar 
expressions, instead. For example, Oklahoma’s constitution of 1907, 
South Carolina’s of 1S95, South I Dakota’s of 1S89, and many others, made 
both betore and after the Fourteenth Amendment to the Federal Con¬ 
stitution. 

See the various constitutions in Thorpe’s Constitutions and the note in 
Cooley’s Constitutional Limitations, p. 353. 

In Number 29 of the Articles of the Barons, die demands on which 
Magna Carta was based, the expression used is "Ne corpus liberi hominis ” 
(Stubbs, Select Charters, p. 293). 
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Shall we adopt the traditional view that this included “every 
human bang who breathes English air”, 1 and thus extend its 
guarantees to villains, as Coke did ?* Shall we accept the more 
restricted application of the words preferred by McKechme, 
which includes freeholders merely? 3 Or shall we accept t ic 
still narrower interpretation, including only tenants by mili¬ 
tary tenure, insisted on in the seventeenth century by old 
Robert Brady, “ Doctor in Physick”, who says liber, homines 
most properly were those which held in A lilitary, or nig 1 > 
Service, and in this sense of the words, all the Earls Barons 
Knights, and others that held Knights Fees , or part of knights 

Fees, were called and esteemed Freemen . 4 

This question, it is obvious, is a fundamental one, and our 

interpretation of the whole chapter will in large part c P cnt ^ 
upon what solution we adopt. If the grantees icrc mc l 'j L 
none but feudal lords, then we must dismiss the rest of the 
people as “only followers”, who merely helped to augment 

the noise”. . . 

If liberi homines include men of lower degree, we may 

continue to hold, as Stubbs docs, that t >s t ic co r 
people who really form the other high contracting parry m 
the great capitulation”,? and that the Charter is therefore the 

1 An,e, p. 87. ! 2 " ,st 45 ' 

1 History (.684), Gfe-.gr- 

would restrict the liber homo to the tenant-m-clucl of the K b 

by feudal tenure, or a mesne lord, holding by a sum ar e , j f a 
extend no further down in the feudal,!hierarchy tl 
knight’s fee. “These were the Freemen , says Brady, wh ^ 

a Cry for their Liberties, (as appears by Magna cWm. most 
only an Abatement of the Rigour, and a Relax* turn of the 
the rest were but only Followers, and helped to augmen t . 
were no Law-Mahers,.. .for us not probable that thoser Men that had 

the Force of the Nation, would permit Men of sum '/ ' j other 
with them in Law-Making. Those that had the outr ° ‘j ,,\ 
Nations de facto, always d.d give Laws, and Tax the People (tb,d. p. 5 U- 
Brady was physician-in-ordinary to Charles an Janus 
* Constitutional History , I, 6th cd. p. 57 °- 


4 
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first great public act of the nation, after it has realized its own 

” i 

The verbs ibimus and mittemus have also given rise to widely 
varying interpretations. The prevailing construction has been 
Sir Edward Coke’s, that 

No man shall be condemned at the king’s suite, either before 
the king in his bench, where the pleas are coram rege (and so are 
the words, nec super eum ibimus , to be understood) nor before any 
other commissioner, or judge whatsoever, and so are the words, 
nec super cum mittemus, to be understood, but by the judgement of 
his peers, that is, cqualls, or according to the law of the land.* 

This view was adopted by Hallam ,3 and has apparently been 
accepted in more recent times by Mr Pike in his Constitutional 
History of the House of Lords* This is the most generally 
accepted version of ibimus and mittemus and makes them refer 
exclusively to the form of judicial procedure admissible. 

Mr McKechnic’s reading of these words is altogether 
different: 

Their object was to prevent John from substituting violence 
for legal process; from taking the law into his own hands and 
“going against them” with an army at his back, or “sending 
against them” in similar wise. He must never again attack per 
vim et anna men unjudged and uncondemned... .It was the use 
of brute force, not merely a limited form of legal process, which 
John in these words renounced. 5 

It was, in short, not the manner of judicial procedure, but 
the complete absence of it that constituted the grievance 
underlying this provision. 

Here is a divergence of construction of the most far- 
reaching character in its effect upon our interpretation of 
chapter 39 as a whole. 

1 J bid. p. 571. 1 2 Inst. 46. 

3 Middle Ages, ch. 8, pt. 2, § 10. He translates ibimus: “Nor will we 
pass upon him.” 

4 P. 169. He translates ibimus and mittemus: “Nor will we proceed 
against him, or direct proceedings against him.” 

5 Magna Carta, pp. 447-8. 
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Still another arises upon the words, “by the legal judgment 
of his peers” ( per legale judicium parium suorum) 

The accepted equivalent of this famous phrase has been, up 
to recent times, trial by jury. “I believe that the trial by peers 
here spoken of means trial by jury’ , says Sir Edward Creasy. 
“The words will bear this meaning; it is certainly impossible 
to give them any other satisfactory meaning and it is idle to 
suppose that they were thus introduced into the Great Charter 
without being designed to be seriously significant 

Curiously enough, however, Sir Edward Coke seems 
hardly to have accepted this view ■ 1 and ,n recent years almost 
all historians seem to have rejected it. It is now generally 
admitted that the phrase judicium par,urn docs not point to trial 

by jury ”3 Rather it seems to require that the new tna ) 

junl is to give way, in cases where the rights of feudal lords 
areinvolvcd, to the familiar older procedure by judgment of 
the lords of the fief, who arc the suitors and peers of the court 
—pares curtis. In the different interpretations of this expression, 

fourteenth century there is an mtcrcscing casco a 8 j therefore 

the reporter adds. “Knights were named^The accused ^ ^ ^ 
with this, but excepted to thoser juryme sc d non in 

jury, which presented him- In , k }I E dw. I (Kolb 
duodccim per quos sum accusatus Year book 3»-3 'j 

tha" mch a jury “beheved to complywfch 

k '^ ht is mcd by 

a jury of men of lower status. . , c ... t l lc 

Numberless citations of this interpretation could be ^ 

law reports, both English and /unencan an rom | 11S Observations 

•nsrss.-*'—fss53ssas?sr^ 
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then, we find another divergence of view which touches the 
very foundations of our constitutional system. 

In like manner there has been much discussion as to whether 
the particle vcl, which connects judicium parium with the 
expression per legem terrae, really means or —thus making the 
procedure per legem terrae an alternative to the judicium parium, 
and therefore different and distinct from it—or and, which 
would make judicium parium and per legem terrae simply 
different parts of the same procedure, and complementary to 
each other, instead of being alternative, mutually exclusive, 
antithetical, or in any way incompatible one with the other. 
It is, of course, a question of no small importance whether 
judgment of peers is merely a regular procedure per legem 
terrae, or rather something exceptional, outside and beyond 
“due process of law”. 

Hallam suggested, in a rather hesitating way, that vcl should 
properly be read and . 1 This construction is also adopted by 
Pollock and Maitland, 2 and Professor G. B. Adams, 3 while 
Mr McKechnic considers the matter “almost beyond doubt”. 4 
To Mr Vernon Harcourt, on the other hand, this interpreta¬ 
tion seems the “acme of absurdity,.. .a violation of the most 
elementary principles”. 5 

In our consideration of chapter 39, we have in the last place 
to reckon also with the widely different views now held as to 
the meaning o flex terrae , in some respects the most important 
phrase in the whole provision. 

' "This roallv seems as good as any of the disjunctive interpretations, 
but I do not offer it with much confidence” ( Middle Ages, ch. 8, pt. 2, 
n. H>). Hallam, of course, in judicium parium read trial by jury, which he 
naturally thought not inconsistent with “the law of the land”. 

1 History oj English L<m\ 1, p. 173, n. 3. 

* The Origin oj the English Constitution, pp. 262 et scq. 

4 Magna Carta , pp. 4.P-3. Mr McKcchnie, as we shall see, considers 
the lex terrae here merely as the method of proof which follows auto¬ 
matically on the pronouncing of the judicium. And is therefore the only 
possible reading of vel. 

His Grace the Steward and Trial of Peers, p. 244. 
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Just as in the interpretation of judicium parium , we have for 
lex terrae also a traditional reading sanctioned by some cen¬ 
turies of unhesitating acceptance, and inextricably woven 
into our fabric of existing constitutional law.This interpreta¬ 
tion is well expressed by Coke’s classical phrase, “due process 
of law” But this view, though so long accepted, has, like 
“trial by jury”, recently been the object of minute examina¬ 
tion, and some historians have rejected it altogether. 

In Mr McKechnic’s view, for instance, the barons ot 1215 
had no conception of any “law of the land in the sense 
conveyed by that expression to-day. They meant by the 
expression lex terrae to include nothmg more than the modes 
of trial then in common use. Lex terrae , then, means merely 
a form of procedure, “wager of law”, for example. It has 

nothing to do with substantive law or national customs, ihe 

Great Charter promised that no plea, civil or criminal, should 
henceforth be decided against any freeman until he had failed 
in the customary ‘proof’—whether battle, or or ea, or 

otherwise .” 1 r . , 

This view of the procedural character of the ancient lex 

terrae is held, apparently, by Mr M. M. Bigelow, though he 
would add presentment by a grand jury to the three older 
methods included by Mr McKechmc . 2 The great authority 
of Selden is also upon this sidc .3 It needs little reflection, how¬ 
ever, to sec what havoc such a reading would play with the 


accepted view of Magna Carta. , .. 

In attempting an explanation of these difficult and important 


* Magna Carlo, p. 441. 1 History of Procedure p. US. n. 3 - 

3 “ I would English ic dm s: ...or by trial of him by oath, 
doing his law. Lex terrae here is only as it signifies in armttere 
And ley gager, and a jury arc die two trials, as suppose, t urc g 
on.. ..Evefy one knows that at this day uadiare legem, is to offer the oath 
upon trial that way, and facere legem is to make the oath. All wh ch sh 
due lex and lex terrae, signify m this notion only the oath of a man no 
disabled by law” (“Notes on Sir John Fortescuc DeJaiMus legmn 
Angliae, ch 26”, Works, edited by Wilkins, ill. cols. 1895-6. These Note 

were first published in 1616). 
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expressions of chapter 39 of Magna Carta, the investigator 
must, so far as he can, try to rethink the thoughts of the barons 
at Runnymede—“ Contemporanea expositio est fortissima in 
lege”. 1 To do so, the obvious place to turn to first will be the 
other provisions of the Charter itself. If this fail, recourse may 
be had to other documents contemporaneous with the 
Charter, or nearly so, together with an examination of the 
antecedents of Magna Carta and the circumstances which led 
up to die grant. It is proposed here to examine briefly the 
most important of the problems raised by these ambiguous 
expressions of the Charter by recourse to these three sources 
of information. The applicadon of the first two—similar 
expressions within and without the Charter—calls for no 
explanarion. But to apply the third—the antecedents of the 
Charter and the circumstances of its granting—requires some 
preliminary statement of the nature and importance of these 
prior documents and the events which lay behind the words 
of 1215. The series should probably begin with the coronadon 
charter of Henry I, sccuon 13. 2 

1 2 Inst. 11. 

1 Liebcrmann, Gesetze der Angelsachsen , 1, p. 522. The investigation 
might, of course, be pushed back still further, for Henry fs charter was 
not without precedents. But this would involve the whole controversy 
as to origins. The traditional view asserted in extreme form by Freeman 
and stated very decidedly, though more moderately, by Stubbs, assigns 
a national and an English origin to both the form and the substance of 
Henry’s charter. Its form is to be traced back through some transactions 
ot die two Williams ultimately to the coronation oath of the Anglo- 
Saxon kings, whose provisions arc known to us as administered by 
Dunstan to Ethelrcd (Liebcrmann, Gesetze, 1, pp. 214-17). The substance 
of Henry’s charter, according to this view, is, in the main, the Laga 
Edwardi, or traditional law enjoyed by Englishmen before the Conquest. 
Sec also Mr R. L. Poole, in English Historical Review, xxvm, p. 444 (July 

w). 

The non-national or feudal interpretation of Henry’s charter, on the 
other hand, finds die formal origin of the Charter in such Norman grants 
as the Conqueror’s famous charter to London, and its substance in feudal 
rather than in immemorial English custom. (See the article by Mr Henry 
L. Cannon, “The Character and Antecedents of the Charter of Libcrdes 
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“Lagam regis Eadwardi vobis reddo cum illis emenda- 
tionibus quibus pater meus earn emendauit consilio baronum 
suorum” (I restore to you the law of Kmg Edward, together 
with those amendments by which my father, with the advice 

of his barons, amended it). , . c , 

Passing over the two charters of Stephen and the bnet and 


of Henry I”, in American Historical Review, xv, p. 37 -) There is much 
to be said for this newer feudal view. Any consideration of the^provisions 
of Henry’s charter will show how large the feudal abuses bulk in it, an 
certainly many of these provisions arc susceptible of an interpretation 
other than the national one hitherto insisted upon as the only one. But 
does this in itself warrant the statement that all these elements a f ™ 
duced at or after the Conouest? Was there such an antithesis « dm new 
school implies between what was national and what was [^ h may 
be true that English institutions had taken on a far more definitely feudal 
form than ever before. The language of the feudal ‘^.ifnothmgcls^ 
would prove that. England, it is certain, had become the fief of aNomian 
lord, and its laws were now ordinarily the customs of that hcf. found 
in feudal fashion by the tcnants-in-<hicf as suitors in the lords court, 

C But^ven though their form had greatly changed, why should not 
many of these customs have had an English origin? Henry I:s charter 
it is true, promises a restoration of the Law of Kmg Edward on y together 
with” the amendments made to it by William I; but still it .s the Uga 
Edwardi. And the whole provision is little more than a repetition of an 
earlier one of the Conqueror himself-which is too sign, .cant to be 
overlooked-” this also 1 ordain and desire,-that all shou Id have and 
hold the law of Edward the Kmg, as to lands and to al1 th,n 6 S * w ' tl \ ... 
additions which 1 have made for the good of the people of the Englis 

VuSn provides that every Nocman^ho in 
the time of Kmg Edward, my relative, was in England and subject to 
the dues of the Inglish which they call lot and scot, shall P a Y ^cording 
to the law of the English” (Liebermann, Cesetzc I. p. 4 » 7 )- Tl '< 
additions here referred to were all ui the direction of a completer feutbh . 
the maker of them himself asserts that the basis of the law in cms « 
omnibus rebus” is to remain the law of Edward, the King, his antecessor 
and propinquus\ and Henry I’s charter merely reiterates it. 

Even without the evtdence of these enactments of Wdham 1 or the 
well-known fact that there was many a Norman m England before 1066 
"part,ceps consueludinum Anglorum" , there are other reasons for believing 
that no slurp annthesis must be imagined to exist between the kx 
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colourless one issued at the coronation of Henry II—few 
promises were necessary in his case, or in Richard’s or John’s, 
where the succession was undisputed and we find no corona¬ 
tion charters at all—we come to the year 1213. In that year 
the barons refused to follow John across the sea unless he first 
received absolution of his excommunication. Thereupon the 
bishops were recalled who had been exiled during the struggle 
with Innocent III, and Stephen Langton absolved John at 

Atiglorum and feudal custom. The coronation charter of Henry I was 
largely a bid for feudal support, lay and clerical. 

The royal “election” so purchased, instead of being the corporate act 
of a national assembly, is probably to be considered rather as the individual 
adherence of a number of powerful feudal magnates sufficient to secure 
for Henry control of the treasury and the machinery of government, 
thus making possible what was more important than any such “election’ 
—the coronation. 

The feudal character of Henry’s charter is emphasized by the fact that 
it is the first official act of the king, ratifying these previous promises by 
which the kingship had been obtained. Henry’s charter is significant 
because it was a coronation charter. But it was not the last of its kind. 
Stephen came to the throne under circumstances much the same. The 
rules of succession to the throne were not yet definitely fixed, as now. 
His accession was purchased at a higher price than Henry’s, and the 
obligations he then incurred, as much as anything else, made his reign 
a failure. It is clear that his “election” was an affair of individual barons 
rather than of “Parliament”, as a national assembly. From what we 
know of elections in the Church (see Esmcin, L'wianimite et la majority 
dans les elections canoniques. Melanges Fitting, I, p. 355), together with 
other evidence, we may assume that the person so “elected” would 
ordinarily be presented to the people and received by them by popular 
acclamation; but it would be rash to assert that any such “ratification’ 
was a constitutional necessity, or that the crowd so assenting was anything 
but a fortuitous local gathering. The coronation was possibly the most 
important element of all, for, as Mr Round says, “Election was a matter 
ot opinion; coronation a matter of fact” (Geoffrey de Mandevillc , p. 6). 
Even it we had no evidence tor it in the chronicles (see Round, Geoffrey 
de Mandevillc, pp. a, 3, and notes), die importance of the coronation 
would furnish a key to some of the concessions to the Church made in 
the charters. 

The tacts just cited go far to explain the early scries of coronation 
charters, and they furnish a ground for the belief that dicse charters are 
fulfilments of promises made in return for feudal support necessary to 
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Winchester. But not until he had exacted from the King 
certain important promises under oath, which are given as 
follows by Roger of Wendover and repeated by Matthew 

Paris: 

Moreover, in that absolution, the King swore, touching the 
holy gospels, that he would cherish, defend and maintain the holy 
Church and its ordained against aU their adversaries so far as in 
him lay, and that he would restore the good laws of his ancestors, 

secure the “election”. These promises mainly concern feudal matters 
because only the great lay and ecclesiastical barons were strong enou 
to be worth bidding for. All this tends to support die feudal theory 
Must it follow, however, that diese feudal concessions are inconsistent 
with the Lex Anglorum, wh.ch, we are told distinedy. was retained by 

^rrLults of Mr Chadwick’s Studies seem significant here. 
From a careful study of the Anglo-Saxon Chronicle and other sources 
he concludes that a royal “election” ,n England in the tgHeh cu mr> 
was not greatly different from what we have seen in the 'V^ ^ Huiry 
or Stephen. “I suspect then.” he says, “that the election of a king was 
originally die selection or acceptance of an overlord and hat the 
‘electors’ acted not as the representatives of the nation but as ndw.duah 
though they naturally carried their own dependents with then (Studus 

Xg then! m pLe^ire the student of history the dilemma 
of r^ec mg a feudal mterpretarion of Henry .’s charter or = g t^ 
Laga Edwardi as ancient national custom. Feudal custom and nat oiul law 
dil not become incompatible through the chants introduced by cIk 
N orman kings, important as those changes were. k e Hcnrv. 

explaining away the term Laga Edwardi, as use > 1 

There is necessarily no antagonism between it am eu a e •> ' 

English law at this time was both national and feudal ^>d possibly 
had long been so. It was now more definitely die law of a fief. but its 
substance was not necessarily wholly altered for t at. n 1 
the feudal character of Henry’s charter, we need not disprove all 

necdon with the old coronation oath. lfl . i 

The private compilation drawn up early m die twelfth cen ury ^d 
known as the Leges Edward, Confessor is is no authority, andI in 
way corresponds to the Laga Edwardi of Henry s charter Nc v duk^.. 
the story with winch it opens is thoroughly consonant with thcideas erf 

customary law then prevailing: In the fourth year * c ‘ . 

William as King of that land, widi die counsel of Ins ^rons h earned 
to be summoned in aU the counties of the land the English nobles, wise 
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and especially the laws of King Edward, that he would remove 
abuses, and would judge all his men according to the just judg¬ 
ments of his court and restore to each his rights. 

This last is the significant part: 

juravit rex... quodque bonas leges antecessorum suorum, et 
praecipue leges Eadwardi regis, revocaret, et iniquas destrueret, 
et omnes homines suos secundum justa curiae suae judicia judi- 
caret, quodque singulis redderet jura sua. 1 

men, and learned in their law, in order that he might hear their customs 
from their own lips. These being chosen from each of the counties of the 
whole country, first declared upon oath in his presence, that, so far as 
possible, in a straightforward way, they would make known the pro¬ 
visions of their laws and customs, passing over nothing, changing nothing 
through deceit” (Liebermann, Gesetze, I, p. 627). 

Of more authority, but tending to the same result is the statement in 
the Dialogus de Scaccario (1, 16): ‘‘Cum insignis illc subactor Anglie, rex 
Willclmus.. .ulteriorcs insule fines suo subiugasset imperio et rebeUium 
mentes tcrribilibus perdomuisset exemplis, ne libera dc cctcro daretur 
erroris facultas, decrcuit subicctum sibi populum iuri scripto legibusque 
subicere. Propositis igitur legibus Anghcanis secundum tripartitam earum 
distinctioncm, hoc est Mcrchcnelagc, Danclagc, Wcstsexenlage, quasdam, 
reprobauit, quasdam autem approbans illis transmarinas Ncustrie leges 
que ad regni paccm tuendam efficacissimc videbantur, adiedt.” 

Both these statements correspond very closely with the enactments of 
the Conqueror and the charter of Henry I, quoted above. Whatever 
conception of feudalism we adopt, or whatever our belief may be re- 
gardmg the feudal or non-feudal character of institutions in England 
before 1066, or regarding the nature of the English laws which William 
^approved” and the character of the Neustrie leges which he “added” as 
emendations” of them; there is no ground for rejecting these clear 
statements that a certain part of the ancient native law was actually 
retained, and no particular reason for refusing to identify it with the 
Laga Edwardi. On the general subject see Freeman, Reign of William 
Rufus, 11, pp. 356-7; Norman Conquest, IV, pp. 323-5, v, pp. 149-53; 
Round, Feudal England, pp. 225 et seq.\ Pollock and Maitland, I, Bk. I, 
ch. 3; G. B. Adams, American Historical Review, vu, p. n, "Origin of 
the English Constitution”, ch. i, with note B. See also the charter of 
William I to London, Liebermann, Gesetze, 1, p. 486; Leis Willclmc, 
prol. ibid. pp. 492-3; Quadripartitus, Argumcntum, ibid. p. 535; Prefatio, 
9 12, ibid. p. 543. 

' R°g cr of Wendover (Rolls Series), u, p. 81; Matthew Paris, Chronica 
Majora (Rolls Scries), u, p. 550. 
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Within a few weeks events happened which serve to explain 
the meaning of this oath and to show John’s utter disregard 
of it. John ordered the barons to accompany him to Poitou. 
The northern barons refused, and John proceeded to the North 
with a mercenary army to bring them back to obedience, t 
Northampton he was overtaken by Archbishop Langton, w 
had followed him to protest against the expedition, saying 
that it amounted to the greatest breach of Ins oath which h 
had taken on his absolution, if he made war against anyone 
widiout a judgment of his court”. 1 John, in a rage, or ere 
Langton about his business, but the archbishop followedl him 
with threats of excommunication for his men, and did 
leave him until he had secured for the barons a day suitable 
for their appearing at the court of the King, and there su 

mitt in 2 to the law’ . l , . j 

Meanwhile, at a council at St Albans, it was proclaimed at 

the King’s instance, “ that the laws of Henry Ins ancestor m 

to be observed by aU in the realm, and all evil laws were to b 

wholly void”d But there was a more direct reference made 

to the charter of Henry I about tins time, it Roger of Wen- 

dover is to be believed. He mentions a current rumour tha 

in August I2IJ, just before starting north to prevent John s 

1 “Dicens plurimum in injuriam sui sacramcnti, quod in 
sua pracstitcrac rcdundarc, si absque judicio 

tlhim ~t” 

veniendi et ibidem juri parendi barombus .mpetrasset (Matthew 

Chronica Majora, n, pp. 55 1-2 )- .. . . w nmnihiK in rcirno 

. “ Pracccptum cs.quatenus leges 
custodiantur ct orunes leges uuquac penit 

"'■'’What those laws were,” says Stubbs, does 

ascertained until the twenty-fifth of the huoduaim, 

P a. He refers to the 

meeting at St Paul’s). 
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attack on the northern barons. Archbishop Langton, at a 
council of magnates held in St Paul’s, called some of them 
aside, 

and began to address them secretly, as follows: “You have 
heard”, said he, “how at Winchester I absolved the King and 
compelled him to swear that he would do away with the bad 
laws and would restore the good laws, to wit, the laws of: Edward, 
and cause them to be observed in the realm by all. Now also a 
certain charter of Henry first, King of England, has been found, 
through which, if you arc willing, you may restore the liberties 
long lost to their former condition.” 1 

Then came John’s disastrous campaign ending at Bouvines. 
At a meeting held late in the year 1214 at St Albans, the 
opposition of the barons came to a head. The charter of Henry 
was again produced, and the barons swore that it the King 
refused to grant the liberties they sought they would renounce 
their fealty to him until he confirmed their demands by a 
charter over his seal. They agreed to present these demands to 
the King after Christmas and meantime to prepare for an 
armed conflict if he refused them. 2 

The promised meeting tor presenting their demands 
occurred at the Temple in London after the New Year. The 
account of it given by Roger ot Wendover, 3 and repeated 
word for word by Matthew Paris, 4 is very significant: 

Coming there to the King in full military array, the aforesaid 
magnate- demanded the confirmation ot certain liberties and laws 
ot King Id ward along with other liberties conceded to them and 
the realm ot England and the English Church, as contained in 
writing in the charter of King Henry I and the laws aforesaid. 
Besides, they asserted that at the time of his absolution at 
Winchester lie had promised those laws and ancient liberties, and 
had become bound to an observance of them by a personal oath. 5 

1 Roger ot Wendover, 11, pp. S3-4. 

: Matthew Paris, Chronica Majora, 11, pp. 582-3. 

-■ n, p. 113. 4 Chronica Majora, 11, p. 584. 

’ “Venientcs ad regem ibidem supradicti magnates in lascivo satis 
apparatu nnlitari, petierunt quasdam liberates et leges regis Eadwardi 
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This was the first formal statement of the barons’ demands 
made to the King. John asked for time to consider, and it was 
granted. He employed the time to reissue his charter ot 
freedom of election to the Church, directed the oath ot 
allegiance and fealty to be taken to him throughout the realm, 
and took the vow of a crusader, in order to brand all attack 

on him as sacrilege. . , . i 

The barons were also active, 1 and when the truce expired 

they marched in arms to Bracklcy in Northamptonshire, 

where they presented to the King’s emissaries a cedilla ot their 

demands “made up for the most part of the ancient laws and 

customs of the realm”. 2 , 

On hearing it read, John rejected it with fury and curses and 


cum aliis libertatibus, sibi ct regno Angliac ct ccclesiae Angbcanaccon 
ccssis, confirmari, prout in charta regis Henr.c. pnmi ct leg.bus pratdictn 
adscriptac conrincntur; asscrebant practcrca, quod tempore suae absolu- 
cionis apud Wintoniam illas leges ct liberates annquas promises ct ad 
observationem earum sit obligatus per projjrium juramentum. 

« Both parties appealed to the Pope. John's emissary William Mauckrc, 
wrote back to the King that representatives of the barons were urg 
the Pope to compel John to grant their deman s or u ^ 
liberties, confirmed by charters of your ancestors and by V^ « vn 
personal oath” {antiques liberties suns, per cartasantecessorum vestonm f 
proprio juramento veslro confirmatas). Ryincr s Foe tra (c . , . ' ’ 

p. 120. The oath was, no diubt, John's oath at the time of his absolution 

Rog« of Wcndovcr, H. p. 115- ‘‘The ;«"« also of h J\^l 

liberties which the magnates there demanded confirmation of wc 
written in part in the charter of King Henry a little ear lcr, P 
taken from the ancient laws of King Edward, as a atcr 11s < y ’ 

time declares” (Matthew Paris, Chronica Major a % 11, P -5 >)• rhirrcr 

...in which were included the laws and liberties written nj.'^chart^ 

of Henry First and certain pious and just laws of King Ed war ( 

Paris, Historia Anolorum, 11, p. 155 )- . u„ 

Whether the cedula was the same as the document now gcncraUy spok 
of as the “ Unknown Charter of Liberties 'or not is a point much deputed- 
See a summary of the various views in regard to it in t - • 

Studies, pp. ii6 er seq. The part of the Unknown Charter nnportaint o 
us is its first provision: “Concedit rex Johannes quod non capiet homincm 

absque judicio.” 
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proceeded to strengthen his strongholds. But in a few days he 
himself made a counter proposal which is of the greatest im¬ 
portance. In May, 1215, he issued letters patent in part as 
follows: 

Be it known that we have conceded to our barons who arc 
against us that we will neither arrest nor disseize them or their 
men, and we will not go upon them by force or by arms, except 
according to the law of the realm or pursuant to the judgment 
of their peers in our court ( quod nec eos nec homines suos capiemus 
nec dissaisiemus nec super eos per vim vel per arma ibirnus nisi per legem 
regni nostri vel per judicium parium suorum in curia nostra ) until 
consideration shall be had by four whom we shall choose from 
our side and by four whom they shall choose from their side and 
the lord Pope, who shall be superior over them, etc. 1 

This was rejected in turn by the barons, who formally 
renounced their fealty to John and marched on London, where 
they were welcomed by the richer citizens at least. 3 

After some weeks of negotiation and intrigue, John finally 
consented to grant the demands of the barons, and they set 
the meeting for 15 June, at Runnymcde. The barons presented 
their demands probably in the document known as the 
Articles of the Barons, which has been preserved to our day. 3 

• ' P ,U '!’ P - I4l > sprinted in Rymcr (cd. of 1816), 1, p. 128, and 
in Blackstone’s Charters. 

The Pope, in his bull of August 1215 annulling Magna Carta, refers to 
these letters patent ns promising to remove “all die abuses” then existing 
(promittens quod ante omnia rcvocaret universes abusus quicumque fuissent in 
Angliam suo tempore introducti) (Bemont, Charles, p. 43). It can hardly be 
entirely without significance that the single promise given above is 
referred to as covering universos abusus, though too much should not be 
made of it. 

The Liber de Antiquis Lcgibus says they entered the city without 
resistance, and entered into a compact with the Londoners on the under¬ 
standing that no peace would be made with John without the assent of 
both parties to it ( PP . 201, 202). Wendover says the richer dozens 
avoured the barons and that this overawed die poorer ones (n, p. 117)- 

n F ,° r an ° f . thc document and its history, see Blackstonc 1 s 

Charters or McKechme s Magna Carta, pp. 200 et seq. 
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The clause of these Articles corresponding to chapter 39 of 
the Charter is the twenty-ninth, “Ne corpus liberi homirus 
capiatur, nec imprisonetur, nec dissaisietur, ncc utlagetur, nec 
exuletur, nec aliquo modo destruatur, nec rex cat \e inittat 
super eum vi, nisi per judicium parium suorum vel per legem 

>>t 

terrae 

On the basis of these demands die Charter was drawn up 


and duly sealed. , , « 1 

These perfectly well-known facts have been placed together 

here only because their assistance will be necessary in inter 
preting the phrases of Magna Carta otherwise ambiguous. In 
this brief history of the years 1213-15 several dungs are to be 
noted. It seems clear that an organized and quasi- constitu¬ 
tional” opposition to John is indicated here, t is aime 
at the removal of a few very definite abuses. The main 
character of these abuses, the chief ground of complaint, and 
the programme of procedure for redress arc all evic ent in 
very beginning, at the time of the absolution oath in 1213. 
This programme is consistently followed and leads directly to 
Magna Carta. It was a carefully organized opposition and 
points to an organizing mind which originated t le p an o 
operation and pursued it from its inception m 1213 straig 1 
to Runnymedc. The organizer of opposition was Stcphci 
Langton. He had probably never met John until he saw h 
at Winchester. But he was an Englishman, and during 
exile had apparently pondered over the situation and deter¬ 
mined on a plan of operation before he landed. To ang t 

Magna Carta is principally due. , 

The main point in this plan, the chief grievance 0 
redressed, was the King’s practice of attacking his arons v 
forces of mercenaries, seizing their persons, their aim ies a 
property, and otherwise ill-treating them, wit lout irs 
victing them of some offence in his curia. This is t ic as 
of the oath. It is the only thing referred to 1,1 r ic mipo 
letter patent of May 1215, which was issued a ter Jo m 

* Stubbs, Select Charters, p. 293 • 
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pretty definitely what the baronial demands were. It is the 
substance of chapter 39. 

We are not assuming too much in saying, therefore, that 
chapter 39 was in 1215 the most important chapter in 
the Charter, as it is to-day; and that it is identical in aim 
with the absolution oath of 1213, and designed as a fulfilment 
of it. 

If this be true, these events and documents from 1213 to 
1215 arc all of a piece, 1 and every' one of them, from the oath 
of absolution on, is of the greatest value in the interpretation 
of all the others. In case of need, therefore, these events and 
documents may be and must be employed to explain any 
terms of chapter 39 still remaining ambiguous after an 
examination of identical and similar terms in other parts of 
the Charter and in other contemporary documents. This is 
die order of procedure followed in die rest of this paper. 

To return, then, to the text of chapter 39, and first to nullus 
liber homo\ in its first article the grant of the Charter is declared 
to be “to. all the free men of our realm” (omnibus liberis 
hominibus regni nostri). Taken by itself, this expression seems 
rather inclusive, an J might easily bear the wide interpretarion 
given it by Stubbs. In chapter 20 an accused liber homo is 
protected against amercements out of proportion to his 
offence, and the expression seems narrower in its use. Chapter 
27, which provides for the distribution of the chattels of an 
intestate liber homo, and chapter 30, which protects him from 
the royal bailiffs in matters of purveyance, arc both very vague 
in the use of the term. Chapter 34, however, which forbids 
the issuance of the Writ Praecipe, where “a free man may lose 
his court (unde liber homo amittcre possit curiam suatti), is much 
more definite and clearly restricts the term to such lords as 
possessed a atria of their own. The result is singularly incon- 
clusivc. The only inference possible seems that of Professor 

' Note above, P p 97-100, especially the declaration of the barons at 

the Temple in London, in January 1213, when the absolution oath is 
specifically referred to. 
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Adams, “that the words liber homo are not used in any con¬ 
sistent sense in the Charter 

The “prior documents” are more satisfactory. 

If, as we have contended, chapter 39 is the fulfilment ot 
John’s oath of 1213, and the sequence of the intervening 
documents is established, then liber homo of the Charter means 
no one else than otnnes homines suos who arc to be trie on \ > 
judicia curiae suae under the promise of John s absolution 

It is the same liber homo who is included under the ‘ barom- 
bus nostris” to whom the letters patent of May 1215 arc 
directed, and under “homines suos These expressions 
taken by themselves can here have only one meaning, and 
that meaning is made still clearer by the events \v nci pn. 
ceded and followed. They include no one but John s feudal 
tenants-in-chief and their men. They cannot include anyone 

below the mesne lords or vavassores. 4 

The prior documents seem conclusive on this point, and 
they enormously restrict the scope of the chapter as \ntan t< 


in 1215. 1 1 

The facts and extracts given above arc also particular!) 

valuable in determining the meaning of the verbs j/mmo and 

mittemus , of chapter 39 - As these are non-tcchmcal words, it 

is useless to try to determine their use here by their meaning 

elsewhere, in our effort to decide between the var\ mg inter 

1 The Origin of the English Constitution, P. 264. The insernon of rhe 
words, “dc libero tcncmcnto suo vcl libcrtatibus vel libcns conei e 

bus suis” in the second reissue of Magna Carta in 1217. xtut ‘ 11 ' ls .‘ ' . 
and aut utlagetur of John’s Charter, is variously viewed as an cx planar, 

of the meaning of the provision in 1215. By so ” lc ,r ,s rt b‘ 1 , ‘ 
indicating an extension of the provisions to further classes o nu . 
regard it as a restriction, both thus considering ,t a mot 1 ica < 
others it is believed to be an explanation rather than a c l ‘ | 

explanation tending to strengthen a rather narrow interprctatio 

original provision. 

2 Ante, p. 98. , 3 A \ Ue ' P ' \ °i i 1 , bv 

« This opinion, held, as we have seen, by Brady, is held also y 

Professor Adams, The Origin of the English Const,tut,on, pp. 264. - *S- 
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pretadons already indicated. 1 * The circumstances leading to 
chapter 39 alone avail here. Fortunately they are conclusive. 
I think it will be impossible for anyone to read carefully 
through the extracts and documents collected on pp. 95-103 
and continue to translate ibimus and mittemus “nor will we 
proceed against him, or direct proceedings against him . z 
The barons, in their Articles, say, “and the King shall not go 
against him nor send upon him by force” ( nec rex eat vel mittat 
super cum vi). 3 * 5 John’s letter patent of May 1215 is more 
definite still: “And we will not go upon them by force or by 
arms” ( nec super eos per vim vel per anna ibimus).* They all go 
back to the absolution oath of 1213, where John promises to 
judge all his men according to the just judgments of his 
court .5 It is clear that all these expressions refer not to abuses 
of judicial process, but to the King’s practice of attacking his 
barons by armed force without any process whatsoever. This 
meaning is most clearly indicated by the words of die letter 
of 1215. That it is also the meaning of the oath of 1213, 
Stephen Langton himself puts beyond all doubt when at 
Northampton he warns the King that it would be a violation 
of that oath “ ifwithout the judgment of his court he should make 
war on anyone” (si absque judicio curiae suae contra quempiam 
bellum facerct). 6 

To me these statements do not leave a shadow of doubt 
that die traditional reading is wrong, and that ibimus and 
mittemus here refer merely to the armed attack, without trial , 
which John had employed against his barons before and after 
his oath of 1213 not to do so. 

If ibimus and mittemus are non-tcchnical, the very opposite 
is true of per legale judicium parium suorum. John was here 

1 Ante, p. 90. 

3 Pike, Constitutional History of the House of Lords, p. 169. 

3 Ante, p. 103. 

'* Ante, p. 102. Cf. the ‘ Unknown Charter”—“ Concedit rex Johannes 
quod non capict homincm absque judicio.” 

5 Ante, p. 98. 6 Ante, p. 99. 
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merely promising that no armed attack should be made on 
the lands or persons of his tenants-in-chief or of their men, 
except after a judgment obtained in the ordinary course, i.c. 
by a judicium pariutn. This procedure here promised was 
nothing new. It was perfectly well understood in 121 5 . 111 
England and everywhere else in feudal Europe, and had been 

known there for generations. 

It is not judgment based on the veredictum of an inqui.^itto 

or jury that is guaranteed here. It is a judgment renderc \ 
the pares of the defendant, the pares curtis , suitors m the same 
court, tenants holding of the same lord and of the same ic , 
his convassalli. This is so obvious, and now so generally 
accepted, that it is unnecessary to set forth here in detail t k 

proof of it. 1 ... 

The early disappearance after 1215 of the feudal con ltions 

which gave rise to the judicium pariutn, and the rapid gross 11 
of a consciousness of nationality and of a really nation a 
system of representation and administration in their p act, 
rendered men incapable of understanding the real deman s 
of the men of 1215, and gave rise at an extraordinary y car y 
dateto the view that by judicium pariutn they meant trial y jurs. 


1 The expression sine legali judicio pariutn suorum occurs in c, ; a P^ r 5 , 2 
of the Charter, and in chapters 56 and 57. which arc dirccti t<> 
feudatories (sec post, p. 115)- In chapter 59 the King of tie c 
promised a settlement of his claims per judicium pariutn suoriitn it 
nostra. Chapter 21 forbids the amercement of earls or barons 
pares suos. See also Leis Willelme, § 23, Liebcrmann, Gesetze i.p.Ji, 
Henry I’s writ concerning the holding of the shire and hum ri ' 

§ 3 , ioid. p. 524; Leges Henrici, 25 and 29, ibid. pp. 5 ^- _ 3 . 3 1 . 7 . P- >t 1 
‘Unusquisquc per pares suos judicandus cst ct cjusdein provinci . 
some general account of judgment of peers, sec Flacli s ‘ 

VAncienne France, 1, p. Lj et sec,.-, Luchaire, Manuel des 
Francoises, p. 201; A. Esincin, Coins Llhncntaire d Ihstoui 1 
Francois, nth ed. pp. 292 el sec ,.; L. W. Vernon H-^court I/is Gracel 
Steward and Trial of Peers, pp. 205 ct se<].\ G. B. Adams, T ic rigi 1 
English Constitution, ch. 5, note D; Du Caiigc, Gh>ssarium s. -f,' 
Spclman, Glossarium, s.v. Pares Curiae-, Sir Thomas Craig, _/ ’ 

Bk. m. title 7, etc. For a modem text of the Libri Feudorutti, sec Das 
Langobardische Lehnrecht, edited by Karl Lehmann (Gottingen, 1 9 v- 
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Few mistakes have been more important or more beneficent 
than this in their practical results. But a mistake it is, and it 
seems strange that generation after generation of learned jurists 
and historians could have gone on making it with the works 
of Spelman, Du Cange and Sir Thomas Craig in their hands. 1 

Of all die expressions in chapter 3 9 per legem terrae is the most 
important and probably the most ambiguous. Does lex terrae 
mean “the law of the land” or is it merely a mode of trial? 

There can be no doubt that in 1215 lex was often employed 
in the latter sense. As Professor Thayer says: “In the older 
days the word ‘law’, lex , sometimes indicated a form of 
procedure; not law, in our sense of substantive law, but a 
mode of trial.” 2 


* Tcrtio & hoc ctiam attcndendum, quoties de paribus, aut parium 
judicio, mcntio hie incidcrit, uc dc eis paribus inteliigatur, qui unius 
Domini, & ejus curtis, sivc curiae sunt pares; antea exposuimus eos pares 
dici in jure, qui unius Domini sunt bcneficiarii sive Vassalli, & ideo Lex 
cos Judiccs constituit, quia per pares hos, rei veritas melius poterit indagari 
(Craig, Jus Feudale , Bk. iu, title 7, § 3). 

£t ut a digniori incipiamus, si contentio fit de feudo vel feudi parte, 
sive pertinenriis, dependentibus, sivc acccssoriis, de posscssione feudi, de 
cjus reditibus & urilitatibus, aut dc delicto, quo Vassallum Dominus a 
feudo cecidissc dicat, sive propter non petitam investituram, Pares sive 
bcneficiarii illius Domini, sive curtis judicabunt (ibid. § 4). 

Craig’s great book was first published early in the seventeenth century. 
It was reissued at I ondon and Edinburgh during die seventeenth and 
eighteenth centuries. I have used the edition published at Lcipsic in 1716. 

The text of the Libri Feudorum has long been easily accessible—for 
example, in the \cellent editions of Cujas, De Feudis (Lyons, 1566 and 
afterwards); c as an appendix to many editions of the Corpus Juris of 
Justinian. The confusion between judicium parium and trial by jury is, 
however, a very natural one, for the rei veritas to which a jury swore 
in the inquisitio and die rei veritas found by the feudal pares are, after all, 
iii some ways very' much alike. In both, to use Sir Thomas Craig’s phrase, 
habirare in vicinia omnem ignorantiac excusationem tollat”. They both 
have, in their origin at least, the same communal basis of neighbourhood 
and the general knowledge of a countryside. The lawyer’s distinction 
between law and fact was not yet made. Thayer, Preliminary Treatise on 
Evidence, pp. 183 et seq. 

J Preliminary Treatise on Evidence, p. 199. See his remarks in general. 
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There is at least one instance of it in the Charter itself. 
Chapter 38 forbids a bailiff to “put anyone to his law (ponat 
.. .aliquem ad legem) except under certain conditions. 

A like use of the term is to be found in many places outside 
the Charter. Only one or two are here given. For example, 
the Latin text of the Grand Coutumier de Normandie declares 
that 


consuetudines are customs observed from time immemorial, ap¬ 
proved by princes, and preserved by the people, determining 
whose anything is or what its nature is. Laws {leges), on the other 
hand, are institutions made by princes and preserved by the people 
in a province, by which particular cases arc decided. For laws 
are, as it were, instruments of the law for making known the 
truth in disputes. 1 

A clear case is given by Glanvill. 1 He says the enfranchise¬ 
ment of a serf will not avail against anyone but his former 
lord—“since if any former serf thus manumitted were intro¬ 
duced against a third party 'ad diracionationem faciendam...in 
curia , vel ad aliquatn legem terrae faciendam \ he could on that 
ground be properly rejected”. Here we have a perfect 
example of lex terrae, the very phrase of chapter 39, employ e 
by Glanvill some twenty-five years before 1215 in a way 
which beyond question can have reference only to the mo e 
of trial. It cannot mean anything else. “Making his law 
must be merely proving his case by one or other or the o 1 
methods. Many other instances might be given, for this use 
of lex is very common in 1215, and even lex terrae is certain y 

susceptible of the same interpretation. 

If this is the meaning of lex terrae in chapter 39, it might ie 
translated “unless by a medial judgment of his peers followet 
by ordeal, compurgation, or duel”. This is the meaning 
accepted by Mr McKcchnic, by Selden, and apparently y 
Mr Bigelow. 

1 Chapter xi, quoted in Thayer, Preliminary Treatise on Evidence, p. 199 - 
Sec also Brunner, Schwurgerichte, p. 177. 

* Bk. v, cap. 5. 
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Mr McKechnie’s view is wholly consistent. He gives to 
judicium a very narrow teclinical meaning—the awarding of 
the proof under the old procedure—while the lex terrae follows 
naturally and signifies merely the kind of proofs so awarded— 
battle, compurgation, or ordeal. 

So interpreted, chapter 39 seems to point direcdy back 
toward the feudal anarchy of Stephen and to undo the great 
centralizing work of Henry II. It becomes a document of 
reaction, and can only become the “palladium of British 
liberties” when men are no longer able to understand its real 
meaning. 

Those who hold this view have certainly been able to 
demonstrate that such a meaning was commonly given to lex 
and even to lex terrae in 1215. But is this proof that such was 
actually the meaning of the drafters of chapter 39? Did lex 
never stand for anything but procedure in 1215 ? Is the tradi¬ 
tional meaning of “the law of the land” impossible? To 
Mr Vernon Harcourt it is not. He thinks “the ‘ lex terrae of 
the Charter has the same vague popular signification which 
the words Taw of the land’ bear at the present day”. He 
argues for a general instead of a technical interpretation of 
both judicium and lex and considers Mr McKechnie’s views 
“unsound and untenable”, die result of “extraordinarily 
misplaced zeal”. 1 

In chapter 55 of Magna Carta mention is made of fines and 
amercements “facta injustc et contra legem terrae’. Here 
the meaning is not unambiguous; but in chapter 42, which 
grants the right of entering and leaving the realm, exception 
is made of prisoners and outlaws, secundum legem regni. This 
is a different expression, and the prisoners mentioned might 
also be assumed to be in all cases persons condemned by the 
regular forms of trial. The outlaws, however, could hardly 
have been. In most cases we know they were persons who 
could not be caught and brought to trial at all. 

1 His Grace the Steward, p. 229. Mr Harcourt gives a large number of 
instances of the general use of the term. Only a few are included here. 
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Lex regni here seems to indicate ‘ ‘ the law of the land rather 
than mere trial. The same may be said of chapter 45, in which 
the King promises to appoint no justiciar, constable, sheriff, 
or bailiff, except from among those qui sciant legem regni ct earn 
bene velint observare. But in neither case is the meaning so 


definite as to be a conclusive proof. 

Outside the Charter there is less uncertainty. Glanvill has 
been cited to prove the narrower interpretation of lex terrae. 
I shall take from the same source one example from the many 
in existence of a contemporary use of the phrase lex terrae in 
the wider sense of“ the law of the land”. In Book 14,chapter2, 
Glanvill says concerning a person suspected of concealing 
treasure trove “non solct juxta legem terrae aliquis per legem 
apparentem se purgarc”. “It is not customary according to 
the law of the land that one clear himself by the lex apparens. 
Lex apparens here means a mode of proof, an open trial, as 
contrasted with the more secret method of compurgation; 
but legem terrae in the same sentence can scarcely refer to 
anydiing but “the law of the land”.' Examples of this 


meaning could be multiplied. 

Lex terrae , in 1215, is demonstrably susceptible of either 
interpretation—as mere mode of trial, or as “the law of the 
land and Magna Carta itself gives no conclusive evidence 
as to which was intended by the barons and the King. Wc are 
driven once more to the antecedents of chapter 39. 

We have seen how the chapter grew out of the King s oath 
in 1213 not to proceed by force against anyone without a trial. 
It does not so much concern itself with the manner of judg¬ 


ment. It is rather a promise not to proceed in arms without 
any judgment whatever. On this basis wc have interpreted 
ibimus and mittemus as meaning armed force and not legal 
process. If these two verbs meant “wc will not proceed 
against him or direct proceedings against him , as Mr Pike 
reads them, then it would be very natural to assume chat lex 


A variant reading makes it legem regni. 
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also refers merely to the manner of these proceedings . But 

if ibitntis and mittemus refer not to process at all, but to armed 
attack, as I believe and Mr McKechnie himself strongly insists, 
then it would seem not so necessary to confine lex to so narrow 
a meaning. It might seem that Mr McKechnie, in interpreting 
lex as merely trial, was fading into much the same error for 
which he criticizes Coke’s reading of ibimus and mittemus, and 
that the classic phrase “due process of law is, after all, not 
such an incorrect rendering of the barons lex terrae as he 
thought. 

Both meanings were known in 1215, and chapter 39 * s hi 
compliance with John’s oath of 1213— quod...omnes 
homines suos secundum justa curiae suae judicia judicarct . 
But there was another promise in that oath— quodque bonas 
leges antecessoruin suorum et praccipue leges Edwardi regis 
revocaret”—“and that he would restore the good laws of his 
ancestors and especially the laws of King Edward . 

If chapter 39 is the fulfilment of those promises, why should 
not the lex terrae of the Charter be these “good laws of the 
absolution oath? There is no reason for believing that it 
cannot be, and very good reason for thinking it is. 

Unless both judicium .nd lex arc taken in a sense somewhat 
wider than Mr McKechnie’s it seems hard to reconcile them 
with the barons’ demand for frequent eyres of the King s 
justices to hold the possessory assizes. 1 They ask that two 
justices should decide such cases, together with tour knights 
“elected’’ from the count)', and expressly stipulate that no 
one else be summoned except the litigants. 

Clearly the judicium parium of chapter 39 is not in all cases 
to be inconsistent with the jurisdiction of the itinerant justices 
over every one in the count)'. It may be that the legale 
judicium parium is thus to be distinguished from the judicium 
parium of the Libri Feudorum, where no such an exception is 


1 In number S of the Articles of the Barons and chapter 18 of Magna 
Carta (Stubbs, Select Charters, pp. 291, 299). 
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contemplated. 1 The “legal trial of peers”, at all events, was 
not completely subversive of the reforms of Henry If 

From the evidence in the Assize of Northampton and 
elsewhere, we may say positively also that t lc P rocc [u y 
inquest under the assizes asked for in chapter 18 ot the Chapter 
w’as not compatible with the lex terrac if lex -cans merely 
proof by the ancient battle, compurgation, or ordeal, and 

n °BuT*Tre r arc positive as well as negative pounds ; for^ ad¬ 
hering to the wider interpretation of lex tcrrac as the law ot 

“c meeting Sc Paul’s, in 1213, according to the 
chronicler, Langton employed the exact words of^mj oath 
in referring to bonas leges and the law of King Edu ard. 
m The bTons at the Temple demanded the coupon of 
“quasdam Ubcrtates ct leges regis Edward. alo, 
others conceded to them, to die realm, and to the Englis 
Church; and they reminded the King that he had sworn 

' ^ or ,^ lc P rov ’ s * ons ^d.^Ei^u 
p pp 5 Z,'f co^i. »r 

The Origin of the English Constitution, ch. 5. note • 1 ol,OCK 

^Ornihis point^of the^rclation of the {nfcrcsring^^tlc 

the statement of the .author oft ic j u a ic cs sint barones comi- 

says (Licbcrmann, C«rt^. 1. ^ 5 3 )- * J j c b c nt cause singulorum 

tatus, qui liberas in c.s terras Jiabcnt p• ^ attcmpt on his part to 

altcma prosecucionc tractari This looks • [ w ith the feudal 

reconcile the activities of the king s ju ges ‘ n jj ^ interesting if we 

law requiring trial bv peers of the same hcfjcwouldbc inter ^ 

could find out whetner the king s judges . . 1 j t ls not likely 

non were ever sent into counties where they held no lands f 

that much regard was paid to such a restriction after the csres 

more regular, if it was ever observed at all. procedure in die 

1 Section 4, Stubbs, Select Charters, p. I S • rm -Irion see Pollock 

assize of novel disseisin is prescribed. For further information see 1 

and Maitland, 2nd cd. I, pp. 145 - 6 *. ». PP’ 47 et 54 ^* 

3 Harcourt, His Grace the Steward, p. 223. 

« Ante, p. 100. 


VYJo^ 
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Winchester to observe “illas leges et liberates antiquas f 
Most striking also is the brief account of Magna Carta in the 
Annals of Waverley, where the “ good laws are referred to 
as die “laws of Saint Edward and the liberties and free customs 
of other later Kings”, and John’s chief offence is considered 
to be lids abuse of his barons absque judicio panum suorum. 
“And so his tyrannical will was his only law” (Et itapro lege 

ei erat tyrannica voluntas). 1. 

Instead of per legem terrae, John uses the expression per legem 

regni nostri in his letters patent of May 1215. 3 

The antecedents of the Charter seem, then, to show pretty 
conclusively that the demand of chapter 39 was for a restora¬ 
tion of the “good laws ” of an earlier time, and that those good 
laws cannot be compressed into the narrow mohld of the 
ancient forms of judicial proof. Lex terrae , in 1215, 
what Matthew Paris called “the pious and just laws of King 
Edward”. 4 It is the ancient custom of the realm, ‘ the law 
of the land” in a real sense. 

The men of 1368 were not far wrong in calling it 1 auncien 
leye dc la tcrre’V and the Parliament of 1351 do not depart 
from the ancient meaning of per legem terrae when they para¬ 
phrase it “par voic dc la lei ”, 6 nor the Parliament of 1354 m 
making it “par due proces de lei ”, 7 whence it has come, no 
doubt, largely through die influence of Coke’s writings, into 
our federal and state constitutions as “due process of law . 

* Amoks Monas tici (Rolls Series), n, p. 282. The whole passage is as 
follows: “Hoc anno magna orta cst discordia inter regem Anghae et 
baroncs: his cxigentibus ab co leges Sancd Edwardi, et aliorum subse- 
quenrium reguin libertates, et libcras consuctudines. Nam tempore patns 
sui, et maxime suo tempore corruptae nimis et aggravatae fuerant; nam 
quosdam absque judicio parium suorum exhaeredebat, nonnullos morte 
clurissima condcmnabat; uxorcs filiasque corum violabat; et ita pro lege 
ei erat tyrannica voluntas.’ 

J Ante, p. 102. 

* Hist. Attglorum, u, p. 55 - Ante, p. 101, n. 2. s *2 Edw. Ill, c. 3. 

6 25 Edw. Ill, Stat. 5, c. 4- 7 28 Edw - UI - c - 3 * 

8 See Adams, The Origin of the English Constitution, p. 243. 
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The meaning of vel in chapter 39 can only be ^tinned 

££# andfcxthe 
the better reading, for there is i scribes the manner 

p o»«**£*». n*y « 

complementary to each other, of trial''promised. Under 

The judicium parium is the mode.ofm thc judg - 

it only the fellow vassals of the accused^ ^ ^ ^ ^ ^ 

ment in liis case. But that judg • s a Welshman 

of the fief. Chapter 56 of the Char 

wrongfully deprived of lands or holding affected is 

by his peers, secundum legem ng | < holding, and 

in England, sec^u* te- %Zt^J. The 

accordmg to thc law of tl fellow peers of thc 

judgment in all cases will be found by h,» &Uc>w p ^ ^ 

same court on the same fi , Uw which they will 

3:^ a*s£r£ - 

^Clh^ptcr^pha^ro^hseltoEnglis^^ndatorics J^j^y which 

also arc guaranteed a legaleju iciun p ^ t j ie / t , x Angliae. 

thc pares arc to make their fin mgs j f jc f But the 

This! in feudal w 11 be found by 

f ie f will be thc whole realm. The judgment 

• This point is well stated by m quo 

primum & pro gencrali regula «® c ^ scmpC r servandam, 

situm cst feudum, in jure dicun . P ^ unum in Anglia, alterum 
adco ut si VassaUus duo divcrsa habcat t is in Anglia habet. 

in Scotia, & controvcrsia onatur dc hoc t ^ fcudo dicetur, licet 

non secundum leges & mores rc 8 m ’'.j scC undum consuctudincs 

Dominus Scotus sit & in Scotia> u consuetu dines, he cites the 

Angliae.'’ As examples o the Bk. m, title 7 , § 0 - 

varying rules of succession to tne tier, tie 
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die feudal pares curiae ; but in this case the court will be the 
curia regis , and the law will be the lex terrae. 

Though this law is a feudal law, and the law of a fief, and 
applied in feudal manner by the peers of the fief, there is no 
reason why it may not also be the law of the land. The duty 
of the peers was to find the law, not to make it. It is entirely 
possible that the law so found will consist in large part of 
customary rules running back beyond the Conquest for dieir 


ongin. 

It may very well be the Laga Edwardi which Henry I 
promised to restore, cum illis emendationibus which his father 
had made in it, the same which die Conqueror himself de¬ 
clared should continue in force, “in terris et in omnibus 
rebus”, 1 while these “emendations” will be the aliae libertates 
referred to along with the leges regis Edwardi by the barons at 
the Temple in 1215. 1 

There can be little doubt that these changes were in the 
direction ot a more developed tcudalism, but dicre is nothing 
in this inconsistent with the view that the lex so amended was 
in its origin in part ancient English customary law. 

It was national in a real sense. But “national may have 
many meanings. The sense of completeness or universality 
now conveyed by the word may be inapplicable to the Laga 
Edwardi of the Norman or early Angevin period. It could 
hardly be applied in this sense without reservation to any 
period which is properly styled feudal. The same is true ot the 
political self-consciousness implied in the word national 
as used in modern times. 


Above ail, the identification of“national” with “popular” 
in this period, as made by Freeman, is totally inadmissible. 
But as a customary, substantive law, as a traditional body 


of immemorial custom, “found” by successive generations 


of suitors in the courts, running back in unbroken continuity 
to an origin beyond the Conquest and possibly tar beyond it; 


Ante, pp. 94-95, and note 2, p. 94. 


1 Ante, p. 100. 
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„ 4™. « i» wjfc ;j* K7f*.!»”..!«+. *< 

that they arc allowed him by j t l lcrc fore can 

long alone can not at ^ ^^ ^ 

; v g ir^ 

Society), p. 82. 

ADDITIONAL NOTE 

One who had been stticly 1 tahis mind about some 
a quarter of a century and h. , jl- vct t o rewrite 

things in ,t would hardly 1^"^^nip^ibility. 
an old essay, even a brief 01 , , above was published in 

Since January HM 4 . when the article Judies of the 

the Columbia Law Reuic f n ^^A l ^O^yMcK^\mxe t S 
same subject have appeared: he second cd,non ot M ^ ^ 

Magna Carta ; two essays on this ‘mined vi|10gra d 0 flF 

Carta Commemoration Essays, one by t u ■ ^ p j ll( Ud um 

on CUre 39 . .he other by 1'rofessor F J^^^Vstephcn 

Parium vel per Legem Terr,,- Professor 1 ° ' 1 

Lang,on; Sir La,v. and 

volumes of the third edition Max Hadin in his Handbook 

in 1936 a new treatment by Professor Max loom 
^ Anglo-Ameruan Legal History, to mention no others. 
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Further study of chapter 39 of Magna Carta by the help of 
these subsequent papers has led to considerable change m the 
meaning that I would ascribe to the makers of its famous phrases, 
lex tcrrae and legale judicium parium ; and although this paper 
reprinted exactly as it appeared in I 9 H . 1 have felt that a supp> - 
mentary statement should be added summarizing these mo 


tions. 


Although the interpretation in the article printed above makes 
the all-important particle vel connecting per legale judicium parium 
and per legem terrae of chapter 3 9 roughly the equivalent of and , 
and although Mr Vernon Harcourt’s designation of this meaning 
as “absurd” has always seemed to me to be unjustifiable; yet tor 
a long time I have had an uneasy feeling that both Professor G. B. 
Adams and I may possibly have exaggerated somewhat the con¬ 
junctive character of this significant particle. The statement ot 
Professor Powicke now seems more just: “However vague or 
weak its disjunctive quality may be, it cannot suddenly be con¬ 
ed as ‘ct eeiam’ or ‘id est\” In 1914 I had rejected the 


disjunctive interpretation of vel altogether, because I could not 
sec how the two phrases it connected, meaning such different 
kinds of things, could possibly be alternative. This conclusion was 
in turn based on the conviction that the first of these phrases so 
connected, per legale judicium parium, referred to a form 0 
cedure; while the second, per legem tcrrae, contrary to McKechme s 
opinion, meant the substantive law enforced by this procedure. 
A better solution of the difficulty seemed finally to be offered by 
a brief statement of Professor Radin’s: “The contrast, to make 
sense, should be between the pares and some other persons who 
might constitute a judicium .” If that were true, it would be neither 
contrasting or supplementary procedures that the vel connected, 
as McKcchnic held; nor a procedure and a substantive rule, as 
Sir Paul Vinogradoff, Professor Adams, and I believed; as well 
as Sir Williarn Holds worth, who accepted this part of my inter¬ 
pretation: the two phrases would refer to two different persons 
or classes of persons either of whom might establish the judicium, 
and neither phrase would then directly refer either to the procedure 
they followed or to the law they applied. In short it was not the 
procedure nor the law that the barons wished above all to put 
beyond question here; but the men, the class of persons who alone 
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should pronounce a judgment on them. But in following 
Professor Radin’s suggestions further, I found it impossible to 
agree when he identified those persons included under the alter¬ 
native phrase per legem terrae as ballivi, bailiffs royal or manorial. 
The hatred ofjohn’s bailiffs is so prominent all through the barons 
Articles that it seems inconceivable that these barons would have 
assented to any alternative authorizing mere bailiffs to constitute 
such a judicium over them. But might there not be persons other 
than the bailiffs to whom this phrase per legem terrae might more 
properly refer? At this point some earlier suggestions of Professor 
Adams and Sir Paul Vinogradoff seemed to supply one clue. 
Another was suggested by the interesting observation, clearly 
made, so far as I know, for the first time by Professor Radin, 1 
that while the barons in their Articles had demanded a judicium 
parium , what they got in the Charter was a legale judicium 
parium; “the word legale appears in the Charter by what must be 
considered a deliberate act of clarification . The question then 
arises, whose act of clarification? In the opinion of Professor 
Radin it is the act of the barons. “Evidently when they [the 
barons] added per legem terrae to include the possibility that in 
some places the judges were not the peers, but the King s bailiffs, 
they did not at first realize that they were putting these two forms 
on a par. In the Charter they attempted to avoid doing so by 
calling attention to the fact that the judicium parium was the really 
legale judicium. The vel clause would then be put in its proper 
light.” This, or something like it, would seem to be the only 
possible interpretation if we assumed as Professor Radin docs that 
per legem terrae meant a judgment by royal or other bailiffs; and 
the whole provision would then read, in Professor Radin s para¬ 
phrase, “except by lawful judgment of their peers or of some 
other persons, if that is the custom in any manor or district . 

But why must one assume that this “act of clarification in 
the insertion of the word legale before judicium parium in the 


1 There is a hint of it, however, in my article above, at p. 112: Clearly 
the judicium parium of chapter 39 is not in all cases to be inconsistent with 
the jurisdiction of the itinerant justices over every one in the county. It 
may be that the legale judicium parium is thus to be distinguished from the 
judicium parium of the Libri Feudorum, where no such an exception is 
contemplated.” 
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Charter when it was not in the Articles, must have been the barons’ 
act? Whether an act of clarification or of modification, its 
absence from the Articles and presence in the Charter might rather 
suggest an act of the King. Most of the other significant differ¬ 
ences between the Articles and the Charter seem to be changes 
made, not in the barons’ interest but in the King’s, and therefore 
presumably at his instance. The insertion here in chapter 39 of 
the word legale seems very like the omission in chapter 12 of 
taillagiis, a “clarification” more to the advantage of the King than 
of the Londoners in Professor McKcchnie’s opinion. 

If. then, the insertion of the word legale is the King’s act, why 
did he do it, and what did he mean by it? An answer to this 
question is suggested by both Professor Adams and Sir Paul 
Vinogradoff, by contemporary practice in France and Normandy, 
and by evidence of the former practice in England itself. But 
before turning to these we must, if possible, find where the two 
phrases judicium parium and per legem terrae first appear in this 
struggle between John and his barons. Neither one occurs, 
although the former may be implied, in John’s oath of absolution 
in r2i3, which merely specifies that John must judge his men 
“according to the just judgments of his court” ( secundum justa 
curiae suae indicia judicaret ); nor is there anything of the kind in 
Henry I’s coronation charter which Langton later proposed to 
the barons as a model. The phrases do not appear in the “ Unknown 
Charter ot Liberties”, which would make John promise merely 
not to arrest a man absque judicio. 

So tar as the surviving records show, the general tenor of the 
phrases and many ot the exact terms seem to come first from the 
King in tiie letter patent lie issued on 10 May 1215, some five 
weeks betore the meeting at Runnymedc, in which the words 
are. nisi per legem regni nostri, vcl per judicium parium suorum 
m curia nostra . Next in order comes the section of the barons’ 
Articles dealing with the matter, apparently adopting verbatim 
the phraseology ot John’s letter patent which had probably 
appeared shortly before, with only two “clarifications”, a re¬ 
versing ot the order ot the two phrases, and the substitution of 
terrae tor regni nostri ; and finally chapter 39 of the Charter itself, 
which is identical with the Articles save for the significant insertion 
lor the tirsr time ot legale before judicium parium. 
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From a comparison of all the surviving documents it would 
appear then that the essent.al words and phrases of tins part of 

section 39 were probably originally the King s. ‘V"T j-j 

who inserted the word legale we must next inquire why he did n 

for if we are right in thinking it was he, h otuT-nts 
those which Professor Radin ascribes to the King s 
and even if it were the barons, their reasons may have been ry 
different from the ones which Professor .Rain P™ ■ A“ ™. 
portant suggestion as to these reasons—whether King 
—was made by Professor Adams in 191a m pointing out that 
chapter 39 as a whole was directed “against the growth, of»urts 
tending ,0 be formed exclusively of professional J^"ces and 
excluding any real judicium pari urn". The barons Wkg«« 
“that the jurisdiction of the great curia reg.s was being under 
mined, its cases purloined from it, by the growth of a. «mr: in 
which there was a judicium parium only in theory and that, too, 
theory of a very bad sort as they would regard it . 

If we should adopt Professor Radin s view that 
between per judicium parium and per legem terrae is one between 
the pares aVsome other persons who might constitute zjude, urn . 
and should conclude that these “other persons are not, « he 
insists, ballivi in certain patriae, terrae, or local distn , 
these “professional justices” of the King sitting; m the county 

courts; and should further conclude (thoug 11 us 1 , r ification 

that the addition of legale before judicum pa,tun, ,s ^ clanficauon 

originally made not by the barons but by t ic n h’ , j 
though not necessarily, in his own interest; we should a- 'he 
basis for an explanation of these disputed phrases of chapte 39 

which might be briefly and somewhat dogmancaUy stated thus^ 
The phrase per legale judicium par,urn suarum in chapte 39 ’ 

Charter refers to allegations made against the Ku ?8 j 

chief which under strict feudal custom could be legally tr d 
only in the King's central curia and by the whole body oi the 
peerc of that court coUecdvely. This in strictness udi « 
the only form of a leg ALB judicium par,urn in such.cases . P 
terrae on tlie other hand is an alternative, a tria c o c 
of the barons usually presiding as itinerant justice n 1 one. o .he 
King's courts in some county. Thus the distinction between the 
two phrases is a distinction between the persons of the judges. 


5 
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Professor Ratlin suggests; it is not a distinction between forms of 
procedure. Feudal tenants were always entitled to some form of 
judicium parium. It was taken as a matter of course. The only 
question is whether, under the alternative phrase per legem terrae 
interpreted thus as a trial before an itinerant justice, there is a 
sufficient approximation to the strictly “legal” trial by the col¬ 
lective peers to justify our conclusion that the barons would and 
did agree to it as acceptable for certain cases in place of the “legal” 
trial in the central curia to which feudal custom entitled all tenants- 
in-chief by military tenure. In other words, was the King’s con¬ 
tention that a single peer acting as a royal judge fulfilled sufficiently 
the requirements of a judicium parium a valid contention, and one 
not too revolutionary to be acquiesced in by the barons; or was 
it “a theory ot a very bad sort”, so bad in fact, that we could not 
believe the barons would ever have agreed to it? This is the 
question on which the present interpretation of this document 
really turns. My belief is that the barons found the King’s pro¬ 
posal not too revolutionary for adoption, and I have been led to 
this conclusion in part by the following considerations: 

The liber homo to which chapter 39 as a whole refers, in the 
narrowest possible interpretation of that phrase, certainly includes 
sub-renants by military tenure as well as the tenants-in-chief. 
Now these sub-tenants were, of course, not by feudal custom 
ordinarily entitled to a judgment in the King’s central court, and 
a full century before Magna Carta, Henry I’s writ for the holding 
of the County and Hundred courts had provided that a case of 
unlawful disseisin between two of them who held of different 
lords should be tried in the county court (Liebermann, Cesetze 
der Angel such sen, 1, p. 524). For the arriere-vassaux at least, then, 
it seems probable that in 1215 it had long been sufficient in some 
instances if their cases were tried in a court presided over by one 
royal judge or more. In section 8 of the barons’ Articles there is 
a demand by the barons themselves tor frequent eyres of these 
royal justices to determine cases under the possessory assizes, and 
such cases must frequently have been between litigants who must 
be included under the term liber homo to which chapter 39 refers, 
military sub-tenants at least, if not occasionally even tenants-in- 
chief themselves. It seems clear then that the phrase of chapter 39, 
per legale indicium parium suorum, it it applied only to a collective 
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judgment of the peers of the central curia, would need supple¬ 
menting by a further provision to cover other cases in which a 
liber homo might be mvolved, such as the ones just n °‘ e< *- ™ 
supplementary or alternative provision to meet these ocher • 
woldd, on this interpretation, be made by the final words of the 
chapter, vel per legem terrae\ and it would be most appropriate to 

designate such a provision as a lex or a;--, ^.‘hdie 
beenoriginally established by royal edict or wit to which the 

term lex was often applied in distinction from consuetude, as in 
the titles of the books of Glanvill and Bracton, Lex et Cor ' s 'f‘‘^ 
Angliae. Furthermore, by 1215, after the fpt juthaid reform 
of Henry II which had extended the procedure under the assiz« 
to everycomer of England, it would be equally appropriate 
refer to te provision g or lex as lex Angliae, or lex regm, or lex 

'X'the beginning, the substitution by the Kmg of this very 
attenuated trial by peers for the “legal” one may have met with 
serious objection among the barons. One 

of the Leges Henrici Primi, a century before Magna Carta looks 
very like a reference ,0 £ baTons 

inopespersone (Liebermann, op. cit. 1, p- 5 ^ 3 )- u , ^ j 
as Sris would ensure the judgment by a peer though scarcely a 
LEGALE judicium PARIUM.' However although there may have 

been objection to such a practice in Henry s ^ ; p r 

the barons' Articles would indicate that 6 n«Wy with it^tor 
a generation or more had fully reconciled the barons to its use by 
121 < at least in the case of the possessory assizes. 

In’the Tr'es Ancien Coulumier de Normandie, wha '“™, 

apparently about the time of John’s accession when Normandy 

was still attached to the crown of Englan , tier p 

two statements that seem to echo the provision of the Leges 

' This interpretation, of course, would require a trambdonrf the 

adjective legale o( chapter 39 in the general sense of J wfu whde 
noun lex in the following phrase, pe^ens tenne would havc^ ^ ^ 

strued in a narrower statutory sense. 13 together 

time, however, and I sec no reason to think they might not occu b 

in one sentence. 
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Henrici Printi and may throw a little further light on the problem: 
for example, “ Assisie vero tenentur per barones ct legalcs homines. 
Par per parem judicari debet: barones igitur et milites, legis 
statuta scientes ct Deum timentes, possunt judicare unus alium, 
et subditum eis populum; rustico enim non licet, vel alii de populo, 
militem vel clcricum judicare” (Cap. xxvi, Tardif, Coutumiers de 
Normandie, i, p. 24). The reply in 1233 of Pierre des Roches 
to the baronial demand for a trial by peers also becomes very 
significant in the same connection—even though one must agree 
with Stubbs that it is “a perverse misrepresentation of the 
English law”: “because there are no peers in England as in 
the realm of the French, therefore it is permissible for the King 
of the English, through the justices whom he has constituted, 
to prosecute any of his realm as c 
condemn them”. 

For the reasons partially and imperfectly summarized above, 
the statement ot Professor Radin therefore now seems to me to 
furnish the best general explanation of these important words of 
chapter 39: “The contrast, to make sense, should be between the 
pares and some other persons who might constitute a judicium .” 
Hence I should treely paraphrase the famous chapter somewhat 
as follows: No tree man should be arrested or imprisoned or 
dessciscd or outlawed or exiled or in anv manner destroyed; nor 
will we go upon him, nor will we send upon him, except upon 
a legal judgment ot his peers, or by the justices of the King in 
cases in which this has become the common procedure, “the law 
ot the land” in effect everywhere and accepted as such. 

In a brilliant and penetrating analysis of the ideas lying behind 
and incorporated in the Charter, Mr J. E. A. Jolliffc, in his 
Constitutional History of Medieval England (London, 1937), treats 
this dirt erence between the legale judicium parium and the lex terrae 
ot chapter 39 as practically identical with that existing between the 
assize—which is no judgment “in the archaic sense ofthe term”— 
and the true judgment ot the central curia (p. 254). This may 
account in part tor the precise terms employed in the two phrases, 
and it is in no way inconsistent with the view expressed above 
that the main concern of the barons was the personnel rather than 
the procedure ot the courts. It should be noted, however, that in 
most of the existing assizes there was to all intents a real judgment 


ulprits and by a judgment to 
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even in the archaic sense; fora judicium followed immediately 
on the iprediction in the grand and the possessory assizes. It was 
only in presentments of felonies that this was not so, and 
an ordeal prescribed between the inquest and the final judgment. 
It seems probable that the barons would be interested in en¬ 
suring what they considered a proper trial as much in the grand 
and possessory assizes as in the cases where a free man was accused 
of felony. 

One further word of explanation seems necessary here in 
justification of the retention unchanged of the original essay on 
chapter 39 after so many radical changes have been made in it. 
The main reason is this: As Professor Adams said many years ago, 
“The fundamental difficulty in the interpretation of c. 39 is that 
created by the last phrase, nisi per legale judicium parium suorum 
vcl per legem terrae”; and therefore the modifications I have 
urged in this additional note relate solely to these final words of 
this particular chapter; they in no way affect what was originally 
said of the meaning of the Charter as a whole. There is evidence 
in plenty, part of which is summarized in the original article, that 
“the law of the land” was understood in 1215 also to mean the 
substantive principles of the customary law. Such a substantive 
law is assumed throughout the whole Charter and it is assumed 
in chapter 39. This is put beyond question, I think, by one of the 
addenda to their Articles, number 44, in which the barons insisted 
that a Welsh baron, if his tencmentum lies in England, is entitled 
in a judicium parium to a trial secundum legem Angliae. What is there 
expressly stated as a supplement to the Charter covering the 
exceptional case of a Welsh baron, is everywhere assumed as a 
matter of course in the main body of the document for every 
English baron. The conclusions set forth in the original article 
still hold good, I think, for the interpretation of Magna C.arta as 
a whole, for chapter 39 itself, and for all the events and documents 
which led up to it. What 1 would now add merely is, that the 
particular words per legale judicium parium suorum vel per legem 
terrae at the end of chapter 39 arc not in themselves an express 
reference to this broader principle, but to a narrower and more 
specific safeguard for it in securing a judgment by proper arbiters, 
either by the fellow tenants of the barons themselves, or by com¬ 
petent royal judges from among those only qui sciant legem 
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terrae et earn bene velint observare”, 1 as the barons demanded 
in section 42 of their Articles. 

1 The corresponding words of the Trh Ancien Coutumier de Normandie 
are legis statute scientes, and jurati .. Aegalem justiciam tenere, chapters 26-7 
(Tardif, pp. 24-5). These phrases, legis statute and legalem justiciam, seem 
to refer to a procedure established by royal edict, such as the assizes of 
Henry II, rather than to the rules of the customary law they enforce. 
The latter would ordinarily be found by jurors or others acquainted with 
the custom and not by the justitia who presided over the court. If this 
were true in Normandy in John’s time, it seems not unreasonable to 
interpret in the same way this phrase legem terrae in section 42 of the 
barons’ Articles and per legetn terrae in chapter 39 of the Charter. 


VI 


MAGNA CARTA AND COMMON LAW 

In estimating the importance of Magna Carta what we chiefly 
need is a history of the document in the period after 1215. 
One of the most significant points in that subsequent develop¬ 
ment is the famous confirmation by Edward I in 1297. dhis 
confirmation is in part as follows: 

I. Know ye chat we to the honour of God and of the holy 
Church, and to the profit of all our realm (“et a prohst dc tout 
nostre roiaume”), have granted for us and our heirs that the Great 
Charter of Liberties (“lc graunt chartre dcs fraunchises ) and the 
Charter of the Forest, which were made by common assent o 
all the realm (“les queles feurent faites par commun assent de tout 
lc roiaume ”), in the time of King Henry our father, shall be epe 
in every point without breach (“ soient tenues en toutz leur poincz, 
saunz nul blemisemcnt”). And we will that these same charters 
shall be sent under our seal to our justices, both to t lose o t c 
forest and to the rest, and to all sheriffs of shires, an to a o 
other officers, and to all our cities throughout the realm together 
with our writs in the which it shall be contained that they cause 
the aforesaid charters to be published and have it dec are to 11 
people that we have granted that they shall be o serve in a 
points, and that our justices, sheriffs, mayors, and ot er o ici s 
who under us and by us have to administer the law o t ic 
(“ qui la loy de la terre desoutz nous et par nous ounc a guier J, 
shall allow the said charters in pleas before them and judgments 
in all their points; that is to say, the Great Charter of 1 ernes as 
common law, and the Charter of the Forest accor mg to t | c 
Assize of the Forest, for the relief of our people ( c est a savoir a 
grande chartre dcs franchises cumc lay commune, c la c. lartre e 
la forest solom l’assisc dc la forest, al amendement e nostre 

pocple”). . , 

II. And we will that if any judgments be given from hence- 
forth, contrary to the points of the charters aforesaid y justice 

1 Law Quarterly Review , xxi, p. 257. 
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or by any other our ministers that hold pleas before them touching 
the points of the charters, they shall be undone and holden for 
naught. 

(“E volums qe si nuls jugementz soient donez desoremes 
encontre les pointz des chartres avauntdites, par justices et par nos 
autres ministres qui contre les pointz des chartres tenent plcz 
devant cus, seient defaitz c pur nient tenuz.”) 

III. And we will that the same charters shall be sent under our 
seal to cathedral churches throughout our realm, and there remain, 
and shall be read before the people twice in the year. 

IV. And that archbishops and bishops shall pronounce sen¬ 
tences ol greater excommunication against all those that by word, 
deed, or counsel shall go against the aforesaid charters, or that in 
any point break or go against them. And that the said curses be 
twice a year denounced and published by the prelates aforesaid. 
And if the same prelates or any of them be remiss in the denuncia¬ 
tion ot the said sentences, the Archbishops of Canterbury and 
York for the time being, as is fitting, shall reprove them and 
constrain them to make that denunciation in form aforesaid. 1 

Under die first of these sections the King’s justices are 
directed to administer Magna Carta “as common law” 
(“cume lay commune”). 

The sense hereof (says Coke) is, that the Great Charter and the 
Charter ot the Forest are to be holden for the Common Law, that 
is, the law common to all; and that both the charters are in 
amendment ot the realm; that is to amend great mischiefs and 
inconveniences which oppressed the whole realm before the 
making of them.* 

This paper is an attempt to explain still further “the sense 
hereof”. But the most difficult part of the explanation as 
usual lies in that part of the provision whose meaning seems 
at first the most obvious—“lay commune”. “No tolerably 
prepared candidate in an English or American law school will 
hesitate to define an estate in fee simple”, says Sir Frederick 

Statutes of the Realm, i, p. 123 ; Bcmont, Cluirtes des Libertds Anglaises, 
p. 96; Stubbs, Select Charters, 9th cd. p. 490; Blackstonc, Magna Carta, 
P- lxxiv. » 2 Inst. 526. 
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Pollock. “ On the other hand, the greater have been a lawyer’s 
opportunities of knowledge, and the more time he has given 
to the study of legal principles, the greater will be his hesitation 
in face of the apparently simple question, What is Law? 
One’s opportunities of knowledge would have to be great 
indeed to be even in slight degree commensurate with his 
hesitation in attempting to define “common law with al 
that it implied in 1297, but defined it must be in some fashion 
before we can understand the real significance ot Magna Carta 
in the later Middle Ages. Some examination ot contemporary 
records has convinced me that Coke’s interpretation is in the 
main the correct one, but one of lus statements seems also to 
show that it is correct in a sense possibly somewhat different 
from the one he had in mind. This is his inclusion without 
comment of the Charter <?f the Forest with Magna arca as 
the common law. What, then, is “the law common to all , 
what made it “common” in 1297, how did this conception 
of a common law and the mass of corresponding rig its 
actually come into existence, and finally what light is thrown 
by an explanation of these things upon the history and 

character of Magna Carta itself? 

For a considerable part of the period when the common 
law was taking form in England there may be o serve in 
the writers on law a certain struggle between the Roman idea 
of lex and the medieval conception of law as immemorial 
usage. The judges of those times, who were generally in 
orders, were better acquainted with Roman legal conceptions 
than many of their brethren of a much later time. ie»r 
knowledge and reverence for these ideas, coupled wit t ic 
necessity they were under of administering a law of a di erent 
origin, at a less advanced stage of development, but with roots 
so deep in the traditions and habits of the people t at its 
binding force was unquestionable—these arc the chic ex 
planation of apparently incompatible statements concerning 


1 A First Book of Jurisprudence, p. 4 - 
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the basis and extent of the royal authority, which even the 
addiciones in a text like Bracton’s cannot wholly explain. In 
the field of private law somewhat the same struggle is to be 
seen between lex and consuetudo ; the one a product of the 
classical period of Roman law, the other a growth of the 
Middle Ages out of roots that are quite different. The medieval 
desire for unity led the jurists of the time to make interesting 
attempts to reconcile these conflicting conceptions. Con¬ 
stantine’s famous dictum, “ Consuetudinis us usque longaevi 
non vilis auctoritas est”, 1 they gladly fasten upon, but it will 
not fully serve their needs until it is practically inverted. 2 So 
the author of Glanvill feels it necessary to apologize to his 
learned readers for an English customary law which he never 
thinks of questioning. 3 Glanvill is quoted word for word by 
the author of Fleta, but without acknowledgment. 4 Bracton 
also begins his treatise with the usual liberal quotations from 


1 Code, 8, 52, 2: “Consuetudinis ususque longaevi non vilis auctoritas 
est, verum non usque adeo sui valitura momento, ut aut rationem vincat 
aut legem.” 

1 “Lcgum autem Romanorum non est vilis auctoritas, sed non adeo 
vim suam extendunt, ut usum vincant aut mores. Strcnuus autem juris- 
Dcritus, sicubi casus emerserit, qui consuetudinc feudi non sit comprc- 
nensus, absque calumnia uti potcrit lege scripta” (Libri Feudorum, lib. n, 
title i; Lehmann, Das Langobardische Lehnrecht, pp. 114-15). See the 
interesting commentary of Cujas on these two passages, in his edition, 
De Feudis (15613), pp. 72-4. For a modem discussion see Savigny, System 
des heutigen Rdmischen Rechts, vol. 1, ch. in, section 25; also note II at the 
end of vol. 1. 

3 The customary law, consuetudo, he also calls jura regtii, but he will not 
admit a sharp distinction between it and lex, though it is mainly unwritten, 
for he is not ignorant of the popular origin of lex even in Rome—“Leges 
namquc Anglicanas, licet non scriptas, Leges appcllari non videtur 
absurdum (cum hoc ipsum lex sit, ‘quod principi placet, legis habet 
vigorem’) cas scilicet, quas super dubiis in consilio definiendis, procerum 
quidem consilio, et principis acccdentc authoritate, constat esse promul- 
gatas” (Tractatus dc Legibus et Consuetudinibus Regtii Angliae, Prologus). 
Cf. Justinian, Inst. 1, 2, 3, with which Glanvill, in common with nearly 
all the medieval English juristic writers, prefaces his treatise. 

* Procmium. 
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the “Institutes”, and borrows from GlanviU the sentence 
identifying consuetudo widi lex , but his treatment of the subject 
is fuller and much more valuable . 1 It is clear that these 
medieval writers arc faced with a consuetudo , a lex non senpta, 
which is binding much as lex was binding in the later Roman 
Empire. In order then, to apply their favourite texts in 
support of the existing law, they arc under the necessity of 
including within lex what was certainly not included in 
Justinian’s time. The outstanding fact is that custom had really 
become “law”. It was accepted by common usage pro lege. 
This is almost the central fact in early English law; but we 
moderns, like the Romans of the later Empire, are so prone 
to identify lex and “law” that we can hardly appreciate the 
difficulty in which Glanvill and Bracton found themselves. 
Glanvill’s apology for consuetudo was directed at the classicists, 
and is easily understood by ourselves; to a rwc -century 
Englishman, if unlearned in Roman law, it probably had very 

Lt Bu Tco^eldo was a thing well understood Evidence of 
its importance and its binding character is abun ant. an 


• “Cum autem fcrc in omnibus rcg.on.bus ucantur kg.bus tjure 
scripto, sola Anglia usa esc in sms hnibus jure non senpto ct 
In ca quidem ex non scripto jus venit, quod usus 
absurdum non erit leges Anglicanas (licet non scriptas) ‘■b , utum 
cum legis vigorein habcac quicquid de consiho ct c con c prac- 

ct reipublicac communi sponsionc, authoritate regis siv<. p 1 
cedente. juste fuerit dcfmitum ct approbatum. bunt autem n AnfcUa 

consuetudincs plures ct divcrsac, secundum diversitatun 0 sicuc 

cnirn Anglici plurima ex consuetudinc, quae non ia <- * ' imiuircn- 

in diversis comitatibus, civitatibus, burgis ct villis, u n • P! ) tu< j inc 
dum erit quae sit illius loci consuetudo, ct qualicer utan 

qui consuetudincs allegant” (foUo 1 a). ,-r.mmune 

"Vidcndum est ctiam quid sit lex; et sciendum, quod lex es* commune 

pracccptum virorum prudentuin consultum, delictoruinq <- j n - s " 

vcl ignorantia contrahuntur coc V io. rei pubbeae sponsio communis 

^'Somjcmirvc^qutdoquc pro lege obscrvntur » P^JS^W 
fuerit more utentium approbata, ct viccin legis obcinct^ fe ^ A \ 
temporis usus ct consuccudinibus non esc vilis authontas 
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himself, in die passage quoted above, 1 though he is para¬ 
phrasing the Institutes, cannot say, as they do, that in England 
the “law” is what the people, or what anyone, constituebat. 
Instead, he has to say diat it consists of those things “quas 
super dubiis in consilio definiendis, procerum quidem con- 
silio, et principis accedente authoritate, constat esse promul- 
gatas It is something already inexistence, which may indeed 
need defining, but can only be promulgated, not made. The 
celebrated Excommunication of 1253 mentions only those 
who violate the liberties of the Church, Magna Carta, the 
Charter of the Forest, “vel antiquas regni consuetudines 
approbatas”.- It is not difficult to prove that these “ancient 
customs ot the realm ” were of binding force, even of supreme 
binding force. So the author of the Mirror ofJustices, who may 
certainly be trusted as an interpreter of contemporary words 
and phrases, though we can no longer believe all his stories, 
declares that the article in the Statute of Marlborough con¬ 
cerning redisscisors is reprehensible, because “no special 
ordinance ought to exceed common law” ( car nul mandement 
especial tie deit passer comun dreit ). 3 And we find the justices of 
both benches required to take oath that in case they receive 
letters from the King commanding anything “contrary to 
the law”, they will enforce the law notwithstanding such 
letters. The Parliament Roll of the year 1330 4 contains an 
interesting petition by several nobles setting forth that they 
were entitled to lands escheated at the time of the suppression 
of the Templars, which lands, however, had been handed 
over, by a star ite irregularly procured by the Dcspcncers, to 
the Hospitallers. They pray that this statute be annulled and 
quote the opinions of the judges against it— 

Lcs dues Justices disoient appertement et expressement, qe le 
Roi nc nc devote 11c ne le poict faire par Ley; non pas pur cc lcs 
ditz Hugh et Hugh, par poair q’U avoient, firent fair un Statut, 

1 P. 130, n. 3. 

Bcmont , Charles, p. 72. i Selden Society, vn, p. 184. 

4 Rot. Pari u, pp. 41-2, no. 52. 
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sicome piert par le Statue, Qe les Hospitallers eussent les terres de 
Templiers. Et en lequel Estatute poet estre trowe, qe les Jusnces 
ne s’assentirent point; car ils ne poient pur Jour serment par la 
disheritaunce du Roy et dc ses gentz. Et disoient, qe ce sunt 
contrarie a Ley, isse qe cel Estatut se fist contre Ley et contre 

reson. 

In 1341, during the struggle between Edward III and his 
Parliament, the King had been compelled to make certain 
important concessions in return for the parliamentary grants, 
but when these had to be put in the form of a statute, the 
chancellor, treasurer, and some of the justices protested that 
they would not enforce them “en cas qe meismcs les Estatutz 
fussent contraires a les Lcics et Usages du Roialme lesqueux 
ils feurent scrementez dc gardcr . x The reasons t icy assign 


• Rot. Pari, u, p. 13 1 «. no. 42. For the controversy. sec Stubb 
Constitutional History, 11 4th cd. pp. 407-10. Rymcr gives on ^of die wr 
for the publication of this revocation, addressed to the ^enff of Linco . 
dated 1 October 1341 {Foedera (Record Commission), vol. 
p. 1177). In it the King declares that since the provisions complained ot 
K (quidam articuli) legibus et consuetudin.bus regm nostn Anghac ac 
junbus ct praerogativis nostris regiis, expresse contraru practcndmtp 
modum statuti per nos fuisse concessi"; therefore, cons.derantes qualuer 
ad observationem ct defensionem legum, consuctu mum.^j 
praerogativarum hujusmodi, astricri sumus vinculo juranun i • 

Siat the said statute be revoked, even though d.ssimulav mus sicut 
oportuit ct dictum practcnsum statutum sigillari pcrmisimu 
But he hastens to add—and this is also significant vo 1 no q 

articuli, in dicto pracccnso statuto contend, qui per a a statu ; ux r a 

progenitorum nostrorum Rcgum Angliac sunt pnus • J „ 

formam dictorum statutorum, in omnibus, prout convenir, o ^ c fll kk s f s 
By his own admission the King’s action seems to w , 
characterization of it as “a piece of atrocious duplicity , o 

he finds necessary to assign for it are none the less inUr ^ c ' _ 

revocation was made, however, without consulting tie 0 , 

“volentcs ea.. .ad statum debitum rcvocare, super hoc cum ton 
barombus, ac peritis aliis, dicti regni nostri consilium u ,l,1,nu ' u v 

turn”—and therefore, as an enactment of common law, t *< <- 
to be put in form of a new statute with the assent o t r o 1 
This assent was not given until the next Parliament, w no nu ’ 

two years later. It is an assent only in form then, tor the . u Y 

dissatisfied. They petitioned for the observance of recent statutes, p 
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are significant whether they were sincere or not. For the year 
1347 there is a petition on the Parliament Roll against a judg¬ 
ment made in Parliament, which is declared to be “contre le 
Leis de Roialme et les Usages aprovez”. 1 In 1397 Parliament 
annulled the award of Parliament convicting Hugh Des¬ 
pencer, and seemingly endorsed the charge that the Act of 
Edward III affirming this award “fuist fait contre droit, loy, 
et reson... quel Estatut qant a les ditz articles n’est my droiturel 
ne resonable, ne deust estre de force par la ley... estoit en- 
contrc droit et reson etencontre la ley de la Terre”. 2 Two years 
later, on the accession of Henry IV, the new King declared: 
“ Qe il n’est pas son entente ne voluntee pur toumer les Leyes, 
Estatutz, ne bones Usages,... mes pur garder les anciens 
Leyes et Estatutz, ordeignez et usez en temps de ses nobles 
progenitours.. .solonc son serment .”3 The “ Pronunciatio , 
by which the Parliament of 1 Henry VI was opened, declares 
the purpose of the session to be the enjoyment by all classes 
of their liberties and franchises which have not been repealed 
‘‘ne par la Commune leie repellables”, 4 and the statutes of 
the next year open with a confirmation of all such franchises 
“bien usez et nient repellez ne par la commune ley repella- 
blcz ”.5 

Some of these examples undoubtedly arise out of factional 

for those made in return for their grants. The only satisfaction they got 
was the royal response, “Il plcst au Roi qe les Estatuts soient veuz et 
examinez, et ceux qe sont d’amender soient amendez, et les bons estoisent 
en lour force.” In respect to the statute annulled two yean before the 
King answered, "Lc Roi nadgairs appcrceivant qe le die Estatut feust 
contre son Seremcnt et en blcmisscmcnt dc sa Corone et de sa Roialtee, 
et contre la Ley de la terre en plusours pointz, si fist repeller mcisme 
l’Estatut. Mes il voet qe les pointz du die Estatut soient examinez, et ceux 
qe serront trovez honurables et profitablcs pur le Roi et son poeple soient 
ore faitz en novel Estatut, et gardez dcsorc” (Rot. Pari n, p. 140, no. 4). 
No corresponding enactment is to be found on the Statute Roll of that 
year. 

1 Rot. Pari n, p. 173, no. 65. 

* Rid. ra, p. 434, no. 108. 

5 2 Hen. VI, cap. i. 


* Ibid, in, p. 367 A. 
4 Ibid, iv, p. 169 B. 
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and even revolutionary struggles, but the frequent and 
repeated insistence upon the supremacy of the common law, 
as a justification, even though it may be at times an unjust 
action that is justified, seems to show conclusively the position 
occupied by the common law. It was, m a very real sense, a 

fundamental law. . 

But if this law was really supreme it becomes the more 

necessary to try to discover the points in which it dittered 
from other rules or enactments; to ascertain as nearly as we 
can just what was common law. From the passage quote 
above from Bracton* it appears that custom has the force o 
law in England, “approbata more utentium ^, an t at a t 
consuetudes are cither “plurcs ct divenae , i.e. P artlcda * 
customs; or common custom, which is consuctudo reg 1 
Angliae”. Thus he speaks of the King’s retaining an outlaw s 
lands for a year and a day, “sicut esse debet secundum con- 
suctudinem regni nostri Angliae ; 2 or of waste co 
consuetudincm regni nostri”; 3 or of an inquest sccan t 
consuctudinem regni Angliae . 4 So he declares. 

Et sicut papa ordinare potest in spiritualibus quoad ordiius t t 
dignitates, ita potest rex in temporal.bus de haereditatibus dand s 
vcl haeredibus constituendis secundum consuctudmem rcgm su . 
Habet enim quodlibet regnum suas consuetudines ct divers ^ 
potcrit enim una esse consuctudo in regno Ang lac, c 
Franciae quantum ad succcssioncs. 5 

In Bracton’s day the organization and powers of Par ame 
were still undeveloped and the terminology o cgis a 
not yet fixed. His favourite term for enactments is cons » 1 » 

in which he shows his Roman and canon law training* 
refers to the Statute of Merton as “Nova constituno , an 
toaviolationofitas“frausConstitutioni . esaysas 

a writ of novel disseisin will not issue where a tenant h: 

granted so much of his estate in frankalmoign t lat ns ore 

* Ante, p. 131, n. I. * Folio 129 b. j I bid. 3 lf > A - it * ^id. 3°7 A 
‘Ibid. 417 b. He here refers to die famous nolutnus . 

‘Ibid. 312 B. 7 Fohos 29 A , 3 ^ A - 
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lost his service, “quia hoc est contra constitutionem”. 1 In 
another place he asserts the same rule, ‘ ‘ propter constitudonem 
libertatis”. 2 These constitutions are in addition to consue - 
tudines which are in use throughout the realm. Hence many 
tilings are controlled by the law and custom of the realm. It 
is no accident that the writs appointing the justices for an 
assize of novel disseisin command them to do justice “secun¬ 
dum legem et consuetudinem regni nostri Angliae”. 3 Judges 
are so to conduct themselves, says Bracton, “ut constitutiones 
et eorum edicta, juri et consuetudinibus approbatis, et com- 
muni utilitati sint convenientia”. 4 These are the rules to 
which Bracton refers as “lex terrae et regni consuetudines , 5 
and “jus commune”. 6 Whether customary or statutory, it 
is the law common to the realm, as distinguished from par¬ 
ticular law. So in discussing waste Bracton says: “Et quid 
debeat adjudicari ad vastum, et quid non, propter magrn- 
tudinem et parvitatem, habet quaelibet patria suum modum, 
constitutionem ct consuetudinem.” 7 And modus , he says, 
following the familiar doctrine of the Roman lawyers, though 
in a sense probably never meant by them, and here speaking 
of grants, 4 ‘ legem dat donationi; et modus tenendus est contra 
jus commune, et contra legem, quia modus ct conventio 
vincunt legem”. 8 Of the law of succession he says: “Item 
potcrit conditio impedire descensum ad proprios heredes, 
contra jus commune.”? 

“And because it is given to all in common it is called 

1 Folio 169 b. By this constitutio Bracton means the provision which 
appeared first as article 39 of the second reissue of Maena Carta and was 
re-enacted as article 32 in the reissue of 1225: “Nullus liber homo de 
cetcro det amplius alicui vel vendat dc terra sua quam ut de residuo terrae 
suae possit sufficientcr fieri domino feodi servitium ei debitum quod 
pertinet ad feodum illud.” He cites the case of Robert de Totcshall v. the 
Prior of Bricksite in 23 Hen. III. This case is given in Bracton’s Note Book, 
no. 1248. 1 Folio 168 b. 

3 Ibid. 1 10 B. He also speaks of a woman’s having a dower greater than 
is proper "secundum legem ct consuetudinem regni” (folio 314 a). 

4 Ibid. 108 a. 5 ibid. 6 folios 17 B, 19 B. 

7 Folio 316 B. * Ibid. 17 b. 9 Ibid. 19 B. 
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common law”, says the author of the Mirror of Justices, of the 
law with which he deals. 1 References to the common law 
became more frequent as the thirteenth century closed. For 
example, it is said to be “encontrc la commune ley tor a 
subject to inflict the death penalty on a criminal. Later, in 
the reign of Richard II, the Commons complain of royal 
interference with “la ley de la Terre et commune Droit 
It is not necessary to multiply instances further, t 
they are many. The general connotation of “common law 
is beyond doubt. Its exact meaning becomes clearer, how¬ 
ever, when we take note of the special law that contemporaries 
were wont to contrast with it. At times we find la commune 
Loy” thus designated to distinguish it from enactment.* Or 
it might be the law of the Church that was contrasted with 
it ;5 the “lex forestae”; 6 “les Loys d’armes’V the laws of the 

‘ Sclden Society, vn, p. 5. 

1 Year Book, 20 and 21 Edw. I (Rolls Series), p. 99 - 

3 Rot. Pari. Hi, p. 23, no. 96 (1 377 )- . , > . „ .l. 

« Thus a litigant was told in 1 Edw. II: You arc not aided by he 
common law nor by s penal law” (“pit la commune ley nc par ley 
especial”) (Year Book, 1 and 2 Edw. II (Seldcn Society), p. 3 0 - I" 
next year another was informed that he must rely either 0,1 c °', u . 

or on special law (“par la commune ley ou par ley espccia 1 

“par auncicne ley ou par novelc ley”), and that neither common law 
nor "la novcllc ley” will help him (ibid. p. 60). In 1377 * lc 
petitioned for the observance and confirmation of .1 comm 
auxint les cspccialx Loys, Estatutz ct Ordinances de la ' crr f 1,1 • 

the common profit and good governance of the rea m m i<- 

prcceding (Rot. Pari, ni, p. 6, no. 20. , , 

5 In 1350 the King responded to a petition of the Cojnmo g 
the extortion of the clergy in taking fees for proving wills, o 

sur cco use come devant. si b.en la Ley de Seinte Eghsc come la Ley clc 

la terre” (Rot. Pari. 11, p. 230, no. 35). . . _ /c~Mon 

6 Sec Mr G. J. Turner’s introduction to Select Pleas of the Ponst ( 

Society); Pctit-Dutaillis, “Etudes Additionnclles , in Stu s, < 
tional History, French translation, vol. n. .i lir 

7 The “Pronunciatio” of the Parliament in 2 Richard II ^ c, -‘ rts t ' 1 
“les Loys de la terre ct les Loys d’armes doivent cstre come relatives one 
Loy toutdys aidant a l’autre cn tous cas busoignablcs ( 0 

p. 33 . no. 8 ). 
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Court of the Constable and Marshal; 1 the law of the staple;* 
Roman law; or the “lex Parliamenti”. 3 

But the “special law” found most often in contrast with 
“ley commune” is the consuetudo , less frequently the lex , of 
some particular region or district, which differs in its pro¬ 
visions from the “lex et consuetudo regni”. 4 

In 2 Edward II it was argued that a manor which formed 
a part of the King’s ancient demesne was “tiel lieu qe n’est 
pas a la commune ley ”.5 In a case in 1307 certain tenements 
were declared to be devisable “solom la coustume de Ever- 
wyk” (York). 6 

Cases of the law of Kent are numerous. For example it was 
said in the Common Pleas in 20 Edward I that certain tene¬ 
ments are not transferred from the common law to a special 
law (“changez hors de la commune ley en la Especial ley”) 
unless the partibility of the tenement could be proved. Here 
the “special law” is a customary one, “le usage du pays”. 7 

1 Statute, 13 Rich. II, stat. I, cap. ii, confines his jurisdiction to cases 
not triable "par la commune ley du Roialme”. 

1 The Statute of the Staple (27 Edw. Ill, stat. n) provides for the trial 
of merchants’ cases "solonc la leie de lestaplc et ncmie a la commune ley” 
(cap. ii). All things touching the staple in the staple towns were to be 
determined “par la lei marenant.. .et nemic par la commune lei de la 
terre, nc par usages dcs Citees Burghs nautres villcs” (cap. viii). 

3 Rot. Par/, in, p. 244, no. 7. In this Parliament the lords, both spiritual 
and temporal, claimed it as their privilege that all cases touching them 
“serroient demesnez, ajuggez, et discus par lc cours de Parlcment, et 
nemyc par la Loy Civile, nc par la Commune Ley de la Terre, usez en 
autres plus bas Courtes du Roialme”. See also ibid, m, p. 236. 

4 Much material is found in various volumes of the Selden Society 
Publications, such, for example, as the volumes edited by Miss Bateson 
on “Borough Customs”. Many local peculiarities in the towns affecting 
tenure have been collected in Hemmeon’s Burgage Tenure in Mediaeval 
England (Harvard Historical Studies, no. xx). 

5 Year Book 2 and 3 Edw. II (Selden Society), p. 60. 

6 Ibid. 33-35 Edw. I (Rolls Scries), p. 457. 

7 Ibid. 20 and 21 Edw. (Rolls Scries), pp. 327, 329. See also ibid. 
33—35 Edw. I (Rolls Scries), p. 351; also the so-called statute De Praero- 
gativa Regis (Sta/wfes of the Realm, 1, p. 227), cap. xviii. Sec further, 
Somner, Robinson, or Sandys on Gavelkind. 
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Wales and the Marches naturally give us many examples in 
the Middle Ages, particularly before the enactment o 
“Statutum Walliae”. For tenements in Wales and the 
Marches article fifty-six of the Great Charter of John guaran 
tees to Welshmen and Marchers trial by peers “secundum 
legem Walliae” and “secundum legem Marchiae respec- 
tivelv. 1 

In 25 Henry III a Welsh litigant pleads “quod nescit 
placitare secundum consuetudincm Anglic and obtains a 
continuance “ ad deliberandum . 2 In 1281 Edward promise 
Llewelyn that the laws of Wales and the Marches should not 
be disturbed, and informed him that the judges ha ecn so 
instructed. 3 The “Statutum Walliae” itself,* while asserting 
Edward’s right to declare, interpret, increase, and take away 
from these particular laws, especially in pleas of the crown, 
expressly excepts the law of succession to lands, contracts, 
procedure, etc., which arc to remain as they were, quia 
aliter usitatum cst in Wallia quam in Anglia.. .ct a tempore 
cujus non extitit memoria”. In a case arising upon a disseisin 
in 19 Edward I, the defendant answers “quod tenements non 
sunt in comitatu [Hereford] sed sunt in Marchia Wallie ct 
debent in judicium dcduci secundum legem Marchie ct non 
per legem Anglic juxta statutum dc Roncincde. Et quo non 
sunt in comitatu ct ideo non deberent tractari per egtm 
communcm”. The point was conceded. 3 Two years later 
Richard Fitz Alan declares he is a baron of Wales, u 1 cst 
consuctudo approbata” that the barons should submit t lcir 
disputes to the arbitration of a friend of both parties. In 1321 
a number of persons in Wales petition the Chancellor to issue 
awritto the Justice of North Wales to do justice ‘ secundum 
legem ct consuetudincm parcium illarum . 7 The law o t le 

‘ Stubbs, Select Charters, 9th cd. p. 300. 

* Abbreviate Placitorum (Record Commission), p. 108. 

* Rymer, Foedera (Record Commission), vol. 1, pt. », P- 593 - 

« 12 Edw. I. 5 Plac. Abb. p. 286. Jb,d. P . 231. 

7 Rot. Pari 1, p. 397, no. 59. 
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Scottish March, of course, was on the same general basis. In 
1249 a commission consisting of twelve English and twelve 
Scottish knights were sworn to the observance of the “Leges 
Marchiarum”. 1 

It seems clear, then, that common law is the “lexetconsue- 
tudo regni Angliae, usitatae et approbatae, commum udlitati 
convenientes ”; and that the basis of consuetudo, as of lex , is 
that it is approved, if not by express enactment, “more 
utentium”. This law is “common” because it is “jus regm 
Angliae”, enforced and observed “de consensu magnatumet 
reipublicae communi sponsione”. Special custom is such as 
in like manner “observatur in partibus”—and, it might be 
added, by certain classes or estates of the people—“ubi fuerit 
more utentium approbata, et vicem legis obtinet”; and special 
leges are those expressly assented to by the particular persons 
so bound by them. So we return to Coke’s dictum that the 
common law is “the law common to all”. 2 

If our difficulties ended here, it would seem radier un¬ 
necessary to labour a point so apparently obvious at such 
length as I have done. But Magna Carta was not only com¬ 
mon law: it was also enactment, and constantly referred to as 
such. In order to understand its real significance, we must 
first examine the larger question of the relation of enactment 
in general to the “Icy commune”; and to make this difficult 
question as clear as possible it seemed necessary as a pre¬ 
liminary to restate much that is obvious in connection with 
the common law itself. 

The next problem that meets us, then, is the relation of 
enactment to the law, particularly the common law, in 
medieval England, and this is a problem of great difficulty. 

As indicated above, die names of enactments of law for the 
realm were variable until they became stereotyped by the 
general acceptance of Parliament’s enacting power. The 
author of the Leges Henrici , speaking probably of Henry I’s 
famous writ for the holding of the shire and hundred courts, 

‘ Nicholson, Leges Marchiarum, pp. 1 et seq . 1 Ante, p. 128. 
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says the practice, founded in ancient custom, had lately been 
confirmed by a record —“vera nuper est rccordacione firma- 
tum ”. 1 The Constitutions of Clarendon are spoken of in the 
preamble to the document as “ista recordatio vel recogmtio 
cujusdam partis consuetudinum et libertatum et digmtatum 
of the King’s predecessors . 2 Similarly the Assize of Clarendon 
is termed “haec assisa’V as is also the Assize of the Forest in 
1184.4 John’s Charter of Liberties itself is called “this present 
charter of ours ”.5 Bracton speaks, as wc have seen, of the 
Statute of Merton as “nova constitute ’’, 6 and elsewhere 
refers to a change in the law of dower made by it as brought 
about “nova superveniente gratia et provisione ”. 7 In a case 
in 43 Henry III one of its sections was referred to as “ Provisio 
de Merton ’’. 8 “The Edictumde Kenilworth” is well known, 
and it was so called by contemporaries .9 The Statute of 
Winchester is cited by the author of the Mirror of Justices as 
“la constitucion de Wincestre ”. 10 In the reign of Henry III 
the word “statute” begins to be prominent; but at first hardly 
in any technical sense and alternative with other terms. For 
example, in 39 Henry III the statement is made that a rule in 
consilio apud Merton provisum fuit ct statutum”, con¬ 
cerning the procedure on a writ of right “post illam consti- 
tucionem”. 11 So in 52 Henry III mention is made of the 
pardon for transgressors in the time of the recent war, 
occasione provisionum scu statutorum Exoniac non ob- 
servatorum”. 12 

By the time of Edward I, however, it is evident that 
statute” is becoming a technical term, and the other names 
cease to be applied to the same enactments. So the author of 

| Licbcrmann, Gesetze der Angelsachsen, l, p. 553. 

* Stubbs, Select Charters, 9th ccl. p. 163. 

'Ibid, p.173. i Ibid. p. 186. 

* Ibid. p. 292. 6 Ante, p. 135. 

\ 96. See also Bracton’s Note Book, 1, p. 89. 

10 **1 PP- 9 Ibid- ?■ l8 7 - 

.. ni n Socicf y* v ». P- 48 - See also ibid. p. 28; Plac. Abb. p. 171. 

Plac. Abb. p. 144. “ Jbid. p. 168. 
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the Mirror in the third chapter of his first book—“Des premiers 
constituciouns”—tells us that Alfred ordained “pur usage 
perpetuele” that his nobles should assemble at least twice a 
year “pur parlementer sur le guiemcnt de poeple Dieu. Par 
ccle estatut”, he says, divers ordinances were made in times 
subsequent. 1 “The Statutum de Marleberge” is referred to 
in pleas of the fifdi and sixth years of the reign.* In Michael¬ 
mas Term, 13 and 14 Edward I, judgment was given under 
a rule “quod constitutum fuit per Regem per secunda statuta 
Wcstmonastericnsia”. 3 

It is unnecessary to continue further a list which grows 
rapidly longer after this date. Statute has now become the 
usual word for a certain kind of enactments of Parliament, and 
it is sometimes applied to acts, such as the one known as “De 
Asportatis Religiosorum ”, which are known to us only in 
forms not usual in statutes, some of them being found only in 
the form of writs. 4 The uncertainty of some of these so-called 
statutes may be due to a looseness in the application of the 
term which disappeared later, when the word invariably con¬ 
veyed one definite and technical meaning. Statutum seems to 
be a popular rather than a technical term before the reign of 
Edward I, and it is possible that the non-tcchnical employ¬ 
ment of it may have survived longer in isolated cases to the 
confusion of the modem historian. 

Our real difficulty arises with the question, what was the 
real nature of these statuta after the meaning of the word had 
been fixed, and how did they differ, if at all, from the law that 
preceded them, and from enactments which were not termed 
statutes? 

The subject of the relation of enactment to the law which 

* Scldcn Sociery, vii, p. 8. * Plac. Abb. p. 268. 

3 Ibid. p. 209. 

4 “ Dc Asportatis Religiosorum ” is referred to as statutum in 16 Edw. II, 
Plac. Abb. p. 341. Examples in writ form arc “circumspectc Agatis, De 
Finibus Lcvatis”, etc. These and a number of others are in Latin, the 
language of royal writs, instead of French, which was becoming the usual 
medium of parliamentary enactment at this time. 
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precedes, as that relation was understood in the later Middle 
Ages, is a subject that has received a good deal of attention in 
recent years. We have passed beyond the naive view that men 
of the Middle Ages must have understood that relation just as 
we understand it to-day. We are trying to discover what the 
men of that time really thought about it. For example, 
Mr Lapsley’s view that the well-known declaration oil arlia- 
ment in 1322, seeming to require the participation of all the 
estates of the realm in binding legislation, applied merely to 
such constitutional arrangements as had been effected by the 
ordinances of 1311;* or Professor Merrunan s interpretation 
of Parliament’s legislative functions as the repealing rather 

than the enacting of law. 2 

As an alternative interpretation I subnut an explanation, 

which might be summarized as follows: . . 

First. Enactments of substantive law in England in the later 
Middle Ages were made for the general purpose of affirming 
the law already approved or of removing abuses which 
hindered its due execution—“ pur surement garder les Loics 
ove due execution et hastif rcmedie pur abusion de la Loye 


en usurpation”. 3 . * 

Such affirmance implied frequent interpretation, the sup¬ 
plying of additional penalties to secure proper execution, and 
even supplemental enactments for the same purpose This 
eventually led to changes in the law itself, but such changes 
came gradually and in the main only incidentally, and were 
not the main purpose of enactment. Repeal o t le aws use 
and approved is in the beginning not thought of. It comes 

very gradually, and in the guise of the remova o provisions 


« English Historical Review, no. xxvm. pp. 118 et seq T ^ s view seems 
also to be accepted by Professor Tout. The Place of Edward II m English 

H ‘‘‘ 0 Co,Z lyVasiomsl Assemblies of she Repeal 0 

Middle Ages, Melanges d’Histoirc offerts i M^Charlcs lidmont {19 3 ). 
PP i “ 3 pronunciatio” of the Parliament of 13 Hen. IV (1411). RoL Parl 


in, p. 647. 
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which have wrongfully interpreted or added to the old law 
and tended to the introduction of abuses rather than the 
removal of them. The substance of the old law itself is in 
theory not repealable, at least in early times. When statutes 
are repealed the oft-repeated reason is that they are against the 
law of die land or prerogative. Repeal is strictly, in the begin¬ 
ning, nothing more than a remedy “pur abusion de la Loye 
en usurpation”. Occasionally, in times of disorder, whole 
Parliaments were repealed in the fourteenth and fifteenth 
centuries, but the reason alleged is usually diat their summons 
is irregular or their acts unlawful. It is only at a comparatively 
late period that the repeal of statutes is openly avowed as one 
of the purposes of Parliament; even then such a power is 
hardly considered as reaching the central principles of the 
common law. On the contrary, an examination of parlia¬ 
mentary rolls of die fourteenth and fifteenth centuries will 
show that the first business of a Parliament is the re-enactment 
or affirmance of the whole body of the fundamental law, 
including the statutes of the King’s predecessors. This is nearly 
always stated among the purposes of the Parliament in die 
“Pronunciadones”, and it is almost invariably prayed for first 
among the petitions of the Commons. It would not be 
beyond the truth to say that in this period, Parliament was, 
in its “legislative” capacity, above anything else, an affirming 
body, for such affirmations cn bloc are almost invariable. 1 It is 
only in the latter part of this period that the Commons in their 
petition for the affirmance of preceding enactments begin to 
add the significant phrase, “et nient rcpellez”. 2 There is a 
remarkable, and possibly not accidental, similarity between 
these repeated affirmations at the opening of each Parliament 
and the earlier proclamarions of the King’s peace, at the begin¬ 
ning of each reign. 

1 See Rot. Pari, w, p. 130, no. 10. 

1 For repeal, sec Rot. Pari, ni, p. 352 a; ibid. pp. 425 a-b; 426 A, 442 a; 
stat.i, Hen. IV, C3p. in; stat. ii.Hen. IV, cap.xiii; Rot. Parl.v, p. 374 a-b; 
stat. 39 Hen. VI, cap. i; Rot. Pari, vi, p. 191 A. See also 4 Inst. p. 52. 
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Second. Participation in the enactment of such laws is based 
on the theory that the binding enactment of a law can be made 
only by those whom it touches. It must be a law approbata 
utentium”, to use Bracton's phrase.- If an enactment is to 
bind the clergy, the clergy must assent; to onc bmdul 8 the 
baronage, the barons must assent; a provision affecting me 
chants 1 only binding on account of their consent alone, and 
the law of particular districts is recognized as valid more 
approbata utentium”. Butlikew.se, what touches ell should 
be approved by all ”. 2 And what touches aU s the law 
common to all-the “lex communis, lex tcrrae, lex rcgm 
On this basis of consent GlanviU had tried to fit fcuda 
conditions into Roman terms, by saying that the P^ple ha 
enacted a law that had been approved by immemorial 
custom; much in the same way that Roman lawyen ag 
before him, had interpreted the uti legassit of the Twelve 

Tables m the development of the iaw of testamentary suc 

cession. If this were true, it would not be absurd » 

English custom with Roman lex It certain y was ob* rved 
protege. All this is clear enough for local andpartcular 

custoL. But what of the common law r How can t cal y 

be said to be enacted, affirmed, and approbata utentium 
omnium 




: Thb'famous'sentence appeared in the writs 
for the Model Parliament of 1295 {Pari. Writs, , P- 3 )• 0 ruin 

as follows: ’’Sicut lex jusrissuna, prov.da ar^pccrione^ac^um 
principum stabilita, hortatur ct statuit ut quo • ? r rcmc Ju 

approEctur, sie er mmis 

provisa commumtcr obvicrur. lhc lex l r \^rutcr is referred 

Justinian’s Code, 5, 59 . 5 . where nothing “^^ ^'^'“d 'ndctaw.ll 
to, but only the common action of several to-lul PP - tanuit. 

or otherwise. The original words ate. ut, quod o m, s “" 7 “ “Id 
ab omnibus comptobctut . It is interesting to 11 lnl bhshcd three 

mentarynde “DeVulisJutb” this 

years after Edward’s wtits .n omnibus appro- 

maxim as rcgula xxix. Quod omnes , 

bari’\ 
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For much of the thirteenth century the baronage, lay and 
ecclesiastical, made good their claim that they alone were the 
populus ; diat “all” included none beyond themselves. Populus 
is frequently used in that sense at that time, and their assent 
seems to have been considered the assent of the realm. But by 
the fourteenth century this was changed. Other communes 
besides theirs were making themselves felt in the national 
councils, the “communitas bacheleriae Angliae ’ 1 and the 
communities of the towns, who considered themselves a part 
of the “communitas Angliae” 2 to which the lex communis 
applied. It is a striking fact that Edward’s principle that what 
touches all should be approved by all was carried no further 
than those communities until die Reform Bills of the nine¬ 
teenth century. Those had a right to participate in the enact¬ 
ment of common law, to whom common law applied, and 
by the fourteenth century the communes of the counties and 
the towns were able successfully to vindicate in Parliament 
their claim to be a part of the populus to which that law and all 
provisions affirming it were common. 

It is clear diat such a principle could not be enforced, and 
could indeed hardly arise, before the composition of Parlia¬ 
ment was settled on the basis which it retained until the legis¬ 
lation of the nineteenth century. Naturally, while that com¬ 
position was still unsettled this principle was doubtful. Even 
if a law must be “utentium approbata”, how could the whole 
“communitas Angliae” consent in Parliament? At first, 
apparendy, while the composition of Parliament fluctuated, 
there was doubt as to die validity of an enactment until it had 
been proclaimed locally throughout the realm. Only gra¬ 
dually did the dicory arise that the whole of England was 
constructively in Parliament; that diey were all assumed to 
be there consenting to what Parliament did. The theory of 
representation was complete in the fourteenth century. The 
fact diat much of the representation was only “virtual” need 

1 Annals of Burton, p. 471, quoted in Stubbs, Select Charters, 9th cd. 
p. 331. * Ibid. 
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give us little concern, when we remember that this remained 
equally true for five hundred years after, and that to a certain 
extent it is true to-day. This theory then did not necessarily 
give to the estates in Parliament alone the right to legislate for 
particular persons, classes, or places. That might be done by 
the King by charter or otherwise with the assent of those only 
who were affected. Neither did it require the assent of “all” 
the estates in Parliament unless that assent was given to some 
enactment which touched them all. The one thing that 
obviously did touch them all was an enactment affecting the 
lex communis. To that the assent of “all” was necessary. 

Third. This theory of the participation of the estates in 
enactment, if true, will in part explain the nature of the enact¬ 
ments of Parliament themselves. Statutes are enactments of 
law “pcrpetuelment a durer”. If this law happens to be 
“common”, then all must assent. But the real distinction 
between statute and ordinance, which gave Coke so much 
trouble, does not arise from the difference between enactments 
of common law and other enactments; nor from the fact that 
the King, Lords, and Commons must all unite upon a statute, 
while this is not necessary for an ordinance, as Coke thought. 
The real difference is that a statute, in its original meaning, is 
an affirmance of law. If it is in affirmance of the common law, 
it shares the nature of the law it interprets, and I have tried to 
show that one of the characteristics of that common law is its 
permanence and its supremacy in the realm. Like the law it 
authoritatively interprets, a statute in affirmance of the com¬ 
mon law is permanent also; it has become in a sense a part of 
that law. Statutes affecting law other than common arc for a 
long time less numerous and less important, and the name 
statute was probably applied to them later than to acts for the 
whole realm and on the analogy of the latter. But the essential 
characteristic in all cases seems to be the purpose on the part 
of those enacting that their work shall endure for all future 
time; a characteristic that parliamentary statutes were con¬ 
ceived to have, because their origin was traceable to the 
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affirmance of a law that was permanent, extending “a tempore 
cujus non extitit memoria”. This theory is weakened some¬ 
what in the fifteenth century, but it is safe to say that this is 
the general conception of parliamentary “legislation” from 
die thirteenth century on. Statutes are enactments “per- 
petuelment a durer”. It is their permanence that makes them 
“statutes”, and necessitates somewhat greater formality in 
their promulgation than is necessary in acts of a character less 
permanent and therefore less important. 

Ordinances, on the odicr hand, are temporary provisions, 
which are not considered to affect the permanent law unless 
they are re-enacted “in form of a statute”, as they often were. 
The essence of a statute, then, is permanence, that of an 
ordinance is its temporary character. Statutes in affirmance of 
die common law had to be assented to by all; so had or¬ 
dinances if they touched all the estates represented in Parlia¬ 
ment. Both statutes and ordinances are found that touch 
fewer classes. When diey are, only those classes so affected 
need assent in order to make them binding law for them. These 
distinctions are, like die conception of affirmance, much 
clearer in the fourteenth century than in the fifteenth; when 
many of the older ideas of Parliament’s functions are becoming 
blurred, and precedents are beginning to form which are later 
to furnish die basis for the modem theory of legislative 
sovereignty. 

These arc die three chief points which the contemporary 
records seem to me to indicate in regard to the nature of 
enactment. Before taking up their bearing on the history and 
nature of Magna Carta, I shall set forth a few of these records, 
under die three headings mentioned above; and first, under 
that of— 

I. The Affirmance of Common Law 

In this connection, nothing is more significant than the words 
of the preambles of Edward I’s two remarkable Statutes of 
Westminster, which, more dian anything else he did, justify 
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the application to him of the title the English Justinian. 1 One 
statement in the preamble to the second statute is particularly 
interesting. It recites the fact that at Gloucester, in the sixth 
year of the reign, certain statutes had been passed, but that 
certain cases remained undetermined—“ quidam casus m 
quibus lex deficiebat remanserunt non determmati, Quaedam 
enim ad reprimendum oppressionem populi remanserunt 
statuenda”. Hence the present statute. Commenting on this 

the author of the Mirror says: “What is said in the secon 
Statute of Westminster as to the failure of law in divers cases 
is open to objection, because for all trespasses there is law 
ordained though it may be disused, forgotten, or perverted 
by those who know it not. And the first three articles are no 
statutes, but merely revoke the errors of negligent ju g cs - 
The first of these three articles is the important enactment 
“De Donis Conditionalibus”, which certainly docs do no¬ 
thing but restore the law as it was before judicial decision 
modified it. In his biting comments on this and the other 
important enactments of the early part of Edward s reign, the 
same author says, for example: one “is no statute, but ic 
revocation of an error”; another “affirms, rather than repeal 
an error another, though it is “but common and ancient 
law”, gives insufficient remedy; another js merely die 
revocation to right law of a prevailing error , anot ler is a 


* The enactments of the Statute of Westminster First (3 £^,1275) 
are said to be made because the King desired to redress die state of the 
realm in such things as required amendment, for t u comni P . 

holy Church and of the realm ; and because the state of the holy Church 
had been evil kept, and the prelates and religious persons of the Und 
grieved many ways and the people otherwise mtreated chan they ought 
to be. and the peace less kept and the laws used and the offende s «s 
punished than they ought to be. by reason whereof the people of the land 

feared less to offend”. v 1: ■, 

The Second (13 Edw. I. stat. i. 1285) is in some respects more cxpli« . 

as is also the Statute of Gloucester (6 Edw. 1 , 1278), an n J an Y ^ 

this reign, so remarkable in this respect. Edward s pream j-s • 
more instructive than later, when parliamentary enactment ia 
a matter of course, prefaced by stereotyped phrases or by none at au. 
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novelty injurious to the lords of fees”; another “seems rather 
error than law”; another, “no statute, but lawless will and 
pleasure”; another “is founded upon no right”; another is 
“not founded on law”; while others “arejust humbug ( truffe) 
for they are not regarded”. He also refers to Alfred’s laws as 
a “statute” under which “divers ordinances were made by 
divers kings down to the present time, which ordinances are 
disused by those who are less wise and because they are not 
put in writing and published in definite terms”. 1 

The form of the coronation oath, which remained with but 
few modifications until the accession of William and Mary, 
was probably used first at the coronation of Edward II. It was 
certainly used at the coronation of Henry IV. 2 In it there is 
one promise that was not demanded before—“Concedis 
justas Leges ct Consuetudines esse tenendas, et promittis per 
te cas esse protegendas, ct ad honorem Dei corroborandas 
quas vulgus elegcrit, secundum vires tuas. Respondebit, 
Conccdo et promitto.” This is the oath so much referred to 
by the King and by Parliament in the fourteenth and fifteenth 
centuries, and its importance is very great in the history of 
enactment. The celebrated ordinances of 13 n provide that 
all the statutes made “cn amendement de la lei et au profit du 
pocple” by the King’s ancestors, “soient gardez ct maintenuz 
si avant come estre devient par lei et reson”, provided they 
are not contrary to the Great Charter, the Charter of the 
Forest, or the present ordinances; and that if any statute were 
made “countre la fourmc susditc, soit tenuz pur nul, et tout 
outrement dctait”. 3 Two entries on the Parliament Roll for 
1343 during the struggle of the King and Parliament are 
instructive on this point. It was agreed that the statute of two 
years before (15 Edward III) “soit de tut rcpellez et anientez 
et perdc noun d’Estatut, come cel q’est prejudiciel et contraire 

1 Seldcn Society, vn, 189, 8. 

* Rot. Pari, in, p. 417 b. See also Leggc, English Coronation Records, 
pp. xxvii, 88. 

3 Ibid. 1, p. 285 a. 
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a Leys et Usages du Roialme, et as Droitz et Prerogatives 
nostre Seigneur le Roi”. But as there are certain articles 
embraced in the said statute which sont resonables et 
acordantz a Lei et a Reson”, the King and his Council agree 
that these articles, together with others agreed upon in the 
present Parliament, “soit fait Estatut de novel” on the advice 
of the ‘‘Justices et autres Sages, et tenuz a touz jours .* In the 
same Parliament the Commons pray that the statutes con¬ 
cerning grants be observed. The King replies that since he 
perceived that “le dit Estatut feust contre son serment et cn 
blemissement de sa Corone et de sa Roialte, et contre la cy 
de la terre en plusours pointz”, it should be repealed. But he 
wishes that the articles of the said statute be examined and 
that such as are found “honurablcs et profitables pur le Roi 
et son poeple soient ore faitz en novel Estatut, ct gardez 

desore”. 1 , . 

In 1347 the Commons petitioned that a plaintiff recovering 

damages on a writ of trespass should have execution on t c 
defendant’s lands, but were answered by the King that this 
could not be done “sanz Estatut”, upon which he desires the 
advice of his Council, and will do what seems best pur son 
poeple”. 3 In 1348 the Commons prayed that the King would 
give no response changing their petitions as a resu t o any 
"‘Bill” presented in Parliament “in the name of the Com¬ 
mons”. By advice of the Prelates and Grantz t ie ng 
replied to these petitions “touchantcs la Lei dc la terre, Qe cs 
Leis cues ct usees cn temps passcz, nc le Process d ice e usez 
cea en arcre, nc se purront changer saunz ent raire nove 
Estatut. A queu chose fairc le Roi nc poait adonques, nc 
unquore poet entendre par ccrteincs causes. Mcs a plust tost 
q’il purra entendre”, he with his Council will ordain touc ing 
those articles and others “touchantz Amendcmcnt c C1 
according to reason and equity, for “all his lieges and su jeets 
and for each of them”. 4 A very important entry occurs m 

* Rot. Pari n, p. 139, no. 23. 1 Ibid. pp. x 39 - 4 °» no - 2 ?* 

* Ibid. p. 166, no. 13. * Ibid. p. 203, no. 30 
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the roll for 25 Edward III, where the Parliament interprets the 
law of succession. 

Nostre die Seigneur le Roi veulliant qe totes doutes et aweres 
fuissent oustes, et la Lei en ceo cas declare et mise en certeine, fist 
charger les Prclatz, Countes, Barons, et autres Sages de son 
Conseil, asscmblcz a ceo Parlemcnt, a faire deliberation sur cel 
point. Lesqueux d’un assent ont dit, Qe le Lei de la Corone 
d’Englcccrre est, et ad cste touz jours tiele... .Laquele Lei nostre 
Seignur le Roi, les ditz Prelatz, Countes, Barons, et autres Grantz, 
et tote la Commune, assemblez el [en] dit Parlement, approevent 
et affcrment pur touz jours. 1 

For much of the fourteenth and fifteenth centuries the 
Parliaments are regularly opened by a “ Pronunciatio ”; such 
as the one which states, among the chief reasons for the sum¬ 
mons, “qe l’Estatutz faitz cea en arer pur amendement des 
Leies de la terre et du pocple ne sont pas gardez ne usez en lour 
effect” ; 2 another, which urges that the good laws and customs 
be guarded and preserved and violators punished; 3 another 
asking the Commons for information ‘‘coment ses Leyes de 
sa Terre et l’Estatutz sont gardez et exccutez” 4 ; or one which 
announces that it is the will of the King that the laws “ser- 
roient tenuz et gardez”, and promises that by letters under the 
secret seal or privy seal or otherwise, ‘‘la Commune Loie ne 
serroit destourbez, ne le pocple en lour pursuyte aucunement 
delaicz ”.5 For the same period the petitions of the Commons 
usually begin with a prayer, such as the one in 1379, which 
asks, among other things, “that the common law of the land 
be held as used in the time of the King’s ancestors”. 6 

1 Rot. Pari. n,p. 231, no. 41. See also stat. 25 Edw. Ill, scat. i. In this con¬ 
nection the proceedings in Parliament leading up to the Statute of 
Provisors are also interesting. They are found in the same words, in both 
the Parliament Roll and the Statute Roll (Rot. Pari, n, pp. 232-3, 
stat. 25 Edw. Ill, stat. iv). 

1 Ibid. d. 237 a. 

3 3 Rich. II, ibid, m, p. 71, no. 3. 

* 13 Rich. II, ibid. p. 257, no. i. 

5 5 Hen. IV, ibid. p. 529 A. 

6 Ibid. p. 80, no. 1; p. 321, no. 44, etc. 
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As seen in many of the instances given above, affirmance and 
interpretation often go together in re-enactments of die law, 
as well as supplementary provisions of great importance, tint 
Bracton was expressing the conception of his time, m dis¬ 
tinguishing what adds to the law from what is contrary to it: 

“ Non destruitur quod in melius commutatur .* So he says, 

a writ is quashed if “contra jus et regni consuctudmem et 
maxime contra chartam Ubertatis.... Si autem practer jus 
fuerit impetratum, dum tamen fuit ratiom consonum et non 
juri contrarium , erit sustinendum, dum tamen a rcge concessum 
et a consilio suo approbatum .” 2 The general business of a 
Parhament was well stated in the Pronunciano of the 
Parliament of 38 Edward III 3 to be— les Lois, Custumcs, 
Estatutz, et Ordinances en son temps, et en temps de ses 
Auncestres faites, meintenir, et si nuls soicnt que busoignent 
declaration, ajoustement, ou artement, solonc le cas temps, 
et ncccssite, ensement de lour bon avis ct consc cc arer, 

ajouster, retrere, ct amender . The great ^P 0 *' 
affirmance in enactment is also illustrated in the limits which 
were set to the King’s dispensing power. The one kind ot 
statute with which he might not dispense, was die kind passed 

in affirmance of the law . 4 


■ Folio . B. Mere interpretation, in the fourteenth 
to the Council. When a solemn affirmance by no i u a 

necessary in matters of common law, this could only be done in 

Parliament of which the Commons were a part. 

J Rot. Pari, u, p. 283 A. See also, ibid, u, p. 34 *. no - II9; lb,<1 ' 

P ' unnecessary to do more than refer to a few of the chief 

authorities. E.g. Broom, Constitutional Law, 2n c . PP- 

Anson, Law and Custom of the Constitution, I, 4 * 1 c ■ .PP' Sorrell 

Maitland, Constitutional History of England, pp. 30 2 • 10 with the 

Vaughan’s Reports, p. 330; Goddcn 0. Hales 11 St. Tr. 1165. the 

various contemporary tracts appended to the report, 

Parliamentarium; Luders’s Tracts, Tract V. 


6 
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II. Participation 

It would be rash to say that the principle underlying the 
participation of the various classes “represented” in the 
English Parliament came entirely from feudalism. There are 
precedents in Rome, and precedents in England and on the 
Continent after the fall of the Roman Empire, of quite another 
kind. But these came to the men of the later Middle Ages 
through a feudal channel. To put it in another way, feudalism 
is the stage through which English institutions had passed and 
were still passing at the time when the common law was 
forming and the functions of Parliament developing, and the 
participation of the “estates” in “legislation” can no more be 
understood without taking this into account than can the 
existence of these estates themselves. Behind them all lies the 
curia of the lord in which the laws of the fief are “found” and 
applied by all the tenants who owe suit there and have the 
corresponding right to be tried only by the pares curtis. The 
Court of the King was the Curia Regis, and the laws “found” 
there by its suitors were the lex terrae. But while tenants-in- 
chicf alone might ‘ ‘ find ’ ’ those laws, they had not made them. 
For a long time the barons were able to make good their claim 
that they were the populus, and through that fiction might 
alone interpret and enforce the law, but this fiction never 
destroyed the underlying theory that law was approved 
“ consensu omnium utentium”, and just so soon as other classes 
became strong enough they asserted their right to assent to 
enactments affecting themselves. Precedents might be found 
as early as the preamble to Alfred’s laws and the indefinite 
“right” of the people to ratify the “election” of a King, as it 
appears in the Norman period, 1 a “right” to be traced back 
no doubt to much the same origin as the similar procedure in 
the choice of-the Popes before the “constitution” of the 

1 See, for example, the brief but excellent reference to this as a pre¬ 
cedent for later consent in legislation, in Pike, Constitutional History of the 
House of Lords, pp. 310 et seq. 
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Papacy was definitely formed; but it seems best to go back no 
further than the thirteenth century. A beginning might be 
made with the clear statement of Bracton who mentions the 
“leges Anglicanae et consuetudines. ..quae quidcm cum 
fuerint approbatae consensu utentium, et Sacramento regum 
confirmatae, mutari non poterunt ncc destrui sine conunum 
consensu et consilio eorum omnium, quorum const o et 
consensu fuerunt promulgatae .* Enactment and interpreta 
tion by the King and his curia arc permissible without this 
consilium omnium, since they do not destroy, but only improve 
the law. “ In melius tamcn converti possum, etiam sine eorum 
consensu, quia non destruitur quod in melius commutatur. 

So also things “nova et inconsucta et quae prius usitata non 
fuerint in regno, si tamcn similia evencrint, per sum e ju 1 
centur.... Si autem talia nunquam prius cvcnerint, et ob- 
scurum ct difficile sit eorum judicium, tunc ponanturju lcia 
in respcctum usque ad magnam curiam, ut ibi per const lum 
curiae terminentur.” When, however, anything is enacted, 
it is “communi consensu omnium , in theory, even t °ug | 
not in fact. We know that the barons alone cnacte w la 
Bracton calls “quaedam constitutio quae dicitur constitutio 
de Merton”, yet he says one of its articles provisum cst e 
conccssum ab omnibus”.' The sentence of excommunication 
pronounced in 1253 against violators of Magna Carta, or 
liberties of the Church, “vcl antiquas regni consuetudines 
approbatas”, is followed by a ratification under t ic sea o t ic 
King and certain magnates, concluding with a warning, 1*1 
if any additions arc made to the document, dominus e , 
et predicti magnates omnes, ct communitas populi protestanti 
publice.. . quod in ca nunquam conscnscrunt ncc conscnciun , 
set de piano cis contradicunt”. 3 It seems pertinent in this 
connection also to refer again to the form of the coronation 
oath, which seems to date from I3°7» under whic 1 t ie mg 
promised to hold, protect, and strengthen the just aws aiu 

■ Folio I ». ■ ,hil 227 A ' 

3 B 6 mont, Charles, pp. 73 _ 4 - 
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customs “quas vulgus elegerit”. 1 The word vulgus was not 
used by accident—nor elegerit either. The consensus omnium 
includes theirs, in theory at least, even though it be often 
merely the tacit assent to immemorial custom. 

Participation in grants need not detain us. The word 
consuetudines, customs, had in the Middle Ages, as it has now, 
a double meaning; and undoubtedly it was the desire for a 
larger participation in grants rather than in enactments that 
led to the application by Edward I to the “Magnum Con¬ 
cilium” in larger measure than before of the old principle that 
what touches all should be approved by all. The vindication 
of the right of consent to grants was understood and is under¬ 
stood now. For participation in “legislation” more proof is 
needed, but fortunately it exists. 

For example, in 1364 the Rolls of Parliament refer to certain 
good purveyances and ordinances passed with assent of 
“Dues, Countes, Barons, Nobles et Communes... et touz 
autres qc la chose touche ”. Some of these are referred to later 
in the roll as “Estatutz”." 

In 13 54 the Commons complain of the ordinance of the 
Staple lately passed in the Council at Westminster. They insist 
that such matters can be determined only in Parliament 
because they really concern the King and all his people. They 
declare that they have inspected these provisions 

ct quclcs lour scmblcrcnt bones ct profitablcs pur nostre Seigneur 
le Uoi et tut son pocple, soient affermez cn cost Parlcmcnt,et tenuz 
pur Estatut a durer pur touz jours. A quelle pricre le Roi et touz 
les Grantz s’acordent uncmcnt, issint totes foitz, qe si ricn soit 
nioustcr soit ajouste, ou qc rien soit a ouster soit ouste en Parle- 
inent, quelc heure qe mestier cn serra, et nemye en autre inanerc. 3 

In 1363 the Rolls say, “Et issint le Parlemcnt continue sur 
tretee de divers choses, touchantz si bien les Petitions bailliez 
par les Communes et autres singulcrs persons come les Busoignes 
du Roy et soti Roialmc .” 4 

1 Ante, p. 150. 

3 Ibid. p. 257, no. 16. 


1 Rot. Pari. 11, pp. 284/1-285, no. 9. 
4 Ibid. p. 280, nos. 38-40. 
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In 1371 the Commons recite the statute ordering “qe nul 
Tusdse par mandement de Grant on Pnve Seal ne lessera de 
faire commune Ley et Droit as parties ; and pray at it e 
observed, and “qe par comandement du R01, ne pner des 
gentz prives, n’autres, la Commune Ley ne soit delaie nc 

bestoume”. 1 . , , 1 > , 

In 51 Edward III the Commons pcdtion not to be bound by 

any statute or ordinance made without their consent, and that 

statutes made in Parliament be annulled only there, et ceo 

de commune assent duParlement . They pray more espcci y 

that they be not bound by any statute or ordinance granted 
on petition of the clergy to which they have not consented. 
“Ne qe voz dites Communes ne soicnt obligez par nullcs 
Consdtutions q’ils sont pur lour avamage sanz assent dc voz 
dites Communes, Car eux ne vcullent estre obhgcz a null de 
voz Estatutz ne Ordenanccs faitz sanz lour assent. lie 
response is, “Soit ccste matirc declares cn especial , probab y 
because it might be a nice question whether the matters 
objected to were not really things which touched only the 
clergy rather than “tut son pocple”, and therefore such as 
might rightly be determined without the Commons asset . 

L the 8 mit of the troubles of the year ,j«i an mteresdn B 
entry is found in the Rolls of Parliament. The dwnceUor 
"en plein Parlemcnt” asks the opinion dc toutz 1 

on the repeal of the manumission recently grante o 

To which the lords spiritual and temporal, the bughts, 
citizens, and burghers, responded with one voice in a 
the repeal—“ Adjoustant, qe tide Manumission on Francln e 
dcs Neifs ne ne poast estre fait sanz lour Assent q ont 

greindre intcrcssc.” 3 . . • , ... .1,,, 

Eight years later the Commons petition that neither h. 

Chancellor nor the Council, after the dissolution of lari 

ment, should make any ordinance cncontrc a com 

Ley, ne les auncicns Custumcs dc la Terre, et statutz 

« Rot. Pari, u, p. 3 ° 8 . no. 4*- * ?• 3 68 » noS - 44_6- 

3 Ibid, m, p. 100, no. 13- 
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ces hures ordeinez, ou a ordeigner en cest present Parlement: 
eittz courge la commune Ley a tout le poeple universel ”. 1 

The proclamations for the publication of statutes or of 
Magna Carta, and the “ Pronunciationes ” and petitions in 
Parliament also furnish considerable general evidence on this 
point. In all these the matters upon which the whole Parlia¬ 
ment has acted are expressly stated to be articles “pur le 
commun profit du peuple e du reaume”, as in the royal 
proclamation of the confirmation of Magna Carta in 1297;* 
or a grant “a soen poeple pur le pru desoen roiaume”, in the 
“ Articuli super Cartas” of 1300.2 So a mandate to the Justice 
of Chester, of 1275, orders him to publish in Chester certain 
provisions and statutes enacted by the magnates “for the good 
of the realm and for the relief of the people”. 4 Such ex¬ 
pressions are common later in the “pronunciations du Parle¬ 
ment”, but they are not found after Edward II’s reign in cases 
where the Commons have not assented. For example, in 1351 
there is mention made of “l’Estatutzfaitz...pur amendement 
des Leies de la terre ct du poeple ”;5 in 1378, of the good laws 
and customs of the realm; 6 in 1397, “Loyes justes et honestes 
universclment, par queux si bien les grantes come les petitz 
deussent estre govemez”. The King wishes to know if any of 
his subjects have been hindered in obtaining remedies “par la 
commune Ley, et sur ce estre conseillez par toutz les Estatz du 
Parlement, et ent faire bone et due remede en cest present 
Parlement”. 7 In 1414 the King desires the preservation of 
“les bones Leies de sa Terre”; and also asks Parliament “pur 
faire autres Leies de no veil, a l’aise et profit de ses lieges”. 8 
The language is somewhat different from what would have 
been thought of a century earlier, but the principle is the 
same. 

* ^ >ar ^' ra ’ P' 266, no - 3 °- * Bcmont, Chartes, p. 82. 

3 Ibid. p. 99. 

* Calendar of Patent Rolls, 1272-81, p. 104. 

5 Rot Pari n, p. 237 a. 6 jy-j m, p. 32 a. 

7 Ibid. p. 347 A-B. 8 JlifJ jy ^ p. 15 b. 
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The petitions of the Commons, like the “ Pronunciationcs 
in the King’s name, seem to make this distinction a s o- 
1341 the Commons pray for the observance of Magna Carta 
and “des autres Ordinances e Statutz, fartz pur profit :du 
commune poeple entendant les pointz de a ite^ '? • ’ 

ensemblemcnt od les autres perpetuelment a durer . Aga> 
in 1368 they petition for the maintenance of the charters 
“e touz les Estatuz faitz devant ces hurcs pur prop de la 
Commune ". 1 The next year they ask that the statutes b 
maintained, “si bien l’Estatut de la Foreste come touz autres 
Estatutz, lesqueux deivent suffire a bon Govcmement 

—• -*• 

Canterbury in 1399 to the prayer of the Common m be 

excused from taking part in the judgments o ar am ■ 

is true, he says 

9 ^ ^ j^ T c f 1 11 f 7 

not take part in Parliament’s actions Sauve q 
a faires, ou en Grantes e Subsides, ou dels c loses a ft 
commune profit du Roialme, le Roy voct avoir cspccialment 

advis e assent”. , . . 

This evidence of die necessity for the advice o , . 

mons on matters “pur commune profit is supp erne 

proof of the converse—that matters whic 1 were c c _ 

of this character, which affected particu ar c assc 
needed no ratification by die Commons to make them binding 

law for those whom they did affect. .«i 

So we fmd a regulation of the Exception of Neiftyby Ic 

Conscil cn Parlcment” in I 347 » 5 al J cc ?, r .« -j v 
by which the lords agree, “ qe nul Grant de terre w 6 
robber, but give aid to die justices in punis ling t ie 

* Rot. Pari, n, p. 128, no. 9 - * P- 2 95 . no - lo - 

J Ibid. p. 300, no. 14. .... .. a ko the King’s 

* m “■ P- P 1 - no - W-. m wiuch hc' promnes thac no 

answer to the famous pcauon of 1414 U1 wn . \ , R . p. r j 1V 

enactment shall bind the Commons without their assent (Rot. I 

p. 22, no. 22). 

5 Ibid. II, p. 180 A-B. 


6 Ibid. p. 62, no. 9 - 
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In 51 Edward III to a request of the Commons for an 
ordinance regarding foreign merchants, the King answers 
that he and the magnates will consider and ordain what is best. 1 

Matters specially affecting the clergy are among the most 
valuable on this point. In 1389 the two archbishops made a 
protestation in full Parliament that they do not assent to any 
statute of that Parliament “nunc noviter edito, nec andquo 
pretenso innovato”, which is in restriction of “Potestas 
Apostolica” or the liberties of the Church. 2 

In 1397 the prelates protest that they cannot assent to any 
enactment of the King or the temporal lords touching the 
rights of die Pope. There is no mention of the Commons. 3 
The Commons had in fact petitioned that the King would, 
with die advice of such sages and worthies as he pleased, at 
the next Parliament ordain such changes in the Statute of 
Provisors as seemed reasonable and profitable in their discre¬ 
tion. 4 In the same year a committee of Parliament, consisting 
of lords and knights, but commissioned “par vertue e auctorite 
du Parlcment, de l’assent des Seigneurs Espirituels e Tem- 
porels”, annulled the Duke of Hereford’s patent .5 

hi 1433 die Commons prayed for a modification of the 
Statute of the Staple of Calais, and were answered that it 
should be done as they desired, “Savant toutz foitz au Roy, 
poair et auctoritcc de modifier mesme l’Estatut quant luy 
plcrra, par advys de son Counseil solonc ceo qe meulx luy 
semblera pur lc profit du Roy, e du Roialme”. 6 

III. Varieties of Parliamentary Enactment 

Enactments of Parliament are referred to in contemporary 
official records under various names: provisiones, etablisse- 
ments (stabilimenta), constitutiones, accords, awards, ordina- 
tiones, statuta, and a number of others. Most of the 

1 Rot. Pari, n, p. 367, no. 35. * Ibid, in, p. 264, no. 24. 

3 Ibid. p. 41, no. 22. 

I Ih . id : P- 340, no. 21. s ibid. p. 372, no. 87. 

Ibid, iv, p. 454, no. 63. See also ibid. p. 490, no. 19. 
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treatment of the points vital to this paper may be included 
however, under the last two of these, and that treatment need 
not be very long, after the many excellent discussions of this 
subject from the seventeenth century to the presen . 

The treatises referred to above quote or cite most of the 
important precedents in the Rolls of 1 Parliament“ d ™ M 
therefore be useless to give here more than a few °f these^ 

In H24 was passed the statute concerning the lands ot 
Templars which was afterwards objected to as against law. 
The statute was made by the King and Magnates only, but it 
was deXed to be “concordatum.. .provisum et statutum 

pro lege in hac parte perpetuo duratura . 

Three years later the King replied to a petition of the 
Commons, that certain ordinances should be viewed and 
examined “et les bones soient mis en Estatut, et 

S °The < Statrne of Purveyors ,5 passed by the King, Lords and 
Commons, is foUowed by five additional articles which are 
to be in force without change until the next P«^ cn ^ just 
following these articles there is a note on th^Statute^RoU 

“Et memorandum quod in parliamento P rcdlc '° c °" C °™ a .. 
turn fuit quod att.cuU predict! non tcncrentur pro Statute. 

o i , Tn , r ,<■ Prvnnc Irenarches Redivivus; Animad- 

« See, among others 4 Inst. 25, P, ?™S/hitelockc Notes upon the King s 
versions on Coke's Fourth Institute, R- 1 3 . Whitelpcke, P 

w,i«, chs. xc, xcviii xebe- Ruffhead S Prefac Re^. 
statutes; Introduction by the Commas Recor J s , pp . 163 et seq.)\ 

section v (also reprinted in Cooper s Paul ’ ’ 2Q2 - Amos’s 

Hargrave and Butler’s notes to Coke on L,ltlet ° n '?- Gncist. 

no« to Fortescue’s De Laudibus Ugum AngUae pp. £ ; 

English Constitutional History (English ^anslatio . *&j isches St J ls . 
Maitland, Constitutional History, pp. 256-8, Hatsch ' J , d , 
recht, 1, p. 114; Anson. Law and Custom of the Const,tut,on, 4 tn 

PP ; Seethe treatises above mentioned, among ■nuoduenon to 

the Statutes of the Realm is the most important. It subject 

of the entries in the Rolls of Parliament important for this subject. 

J 17 Edw. II, stat. 3. F . iji stat . 2 . 

* 1 Edw. Ill, Rot. Pari, n, p. n. no. 3 - 10 Edw ’ ’ 
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Probably the most conclusive entry in the Rolls of Parlia¬ 
ment occurs in 1340, where a committee is chosen consisting 
of knights and burgesses as well as lords, who are instructed 
to look over the records of that Parliament from day to day 
and cause 

mettre en Estatut les pointz et les articles qe sont perpetuels. Lequel 
Estatuc nostre Seignur le Roi, par assent des touz en dit Parlement 
esteantz, comanda de engrosser et ensealer et ferment garder par 
tut le Roialme d’Engleterre... .Et sur les pointz et articles qe ne 
sont mye perpetuels, einz pur un temps, si ad nostre Seignur le Roi, 
par assent des Grantz et Communes , fait faire et ensealer ses Lettres 
Patentes.... 1 

In 15 Edward III an interesting case occurs. Apparently the 
previous petitions of Parliament had been assented to, but not 
authenticated as statutes by the Great Seal. Now, as a condi¬ 
tion of the payment of an instalment of a previous grant, the 
demand is made that these be affirmed as conceded by the King 
—“C’est assavoir, les pointz a durer par estatut et les autres par 
Chartre ou Patent , et hverez as Chivalers des Counteez sanz 
rien paicr.” 3 The word ordinance does not occur. 

In 1344 the Commons pray that the “Provisions, Or¬ 
dinances, and Accords” made in a previous Parliament 
“soient affermez par Estatut perpetuelment a durer’ . 3 

In 1347 they petition that a provision already agreed on in 
Council without delay be made “selonc la fourme de 
1 ’Estatut”, and the King promises that that article and the 
points contained in it “soient tenuz et gardez en touz pointz, 
solonc la fourme d’Estatut ent fait”. 4 

The Statute of Pro visors of 1351 5 cites Edward I’s Statute 
of Carlisle—“le quel Estatut tient touz jours sa force”. 

A perfecdy clear instance is found in 1354. William de 
Sharcshull, the Chief Justice, announces among the causes of 
the summons, the permanent fixing of the Staple. The 

* Rot. Pari, n, p. 113, nos. 7, 8. * Ibid. p. 133, no. 61. 

3 Ibid. p. 153, no. 33. < Ibid. p. 167, no. 22. 

5 25 Edw. Ill, star. 4. 
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Council had made certain provisions or “ ordinances which 
had been published throughout the realm, and that Counci 
had included prelates, lords, justices, serjeants, and others ot 

the Commune”. But now 

pur ceo qe noscre Seignur le Roi, et les aucres, si bien ^ra-ntz come 
Communes qi lors estoienc au die Cornell, verro.enc qca^ date 
Estaple se tendroit et durroic perpetuelment es Roialme ct ' C , 
avanc dicz, si ad mesme noscre Seignur fait somon re 
ment a ce jour de Lunedy, aufyn qe les Ordinances delachte 

Estaple soient recites en meisme le Parlement, ct si 
adjouster q’il soit ajouste, et soit a durcr perpetuelment come 

Estatut en Parlement. 1 

Another case, equally important, is found in I 
The Commons in that year prayed the King tliat the pc 
tions” of the recent Parliament which were pur profat dt 
poeplc” (no doubt to distinguish them irom t ic 1 
presented by individuals) 3 should be now s own 
Commons, and that such as had been assentc to in t ie o 
‘‘Le Roi le voet ” ‘‘soit afferme pur Estatut; ce q cst d as 
Communes touchant partie des dites Petitions qe ce ne 
qe Ordenance et ncmic Estatut, qc ceo puissc estre ^ 1C 
rchercce as Communes, et ceo qc resonable est qc y soit o 

pur Estatut.” , ttl ... ,, 

The next year the Commons pray tliat bi s ° 1 
persons receive no response, but tliat their own pen 10 

1 Rot. Pari, u, p. 254 A. 

3 generally uaed on the rolls for 

others than the Commons as a whole — diverse* I *- ^ J u 

cspcciallc dc singulcr persone” — and not p l,r E con ^ t j 1Cie . 

poeplc c du rcaumc”. The Commons frequently show 10^ 

For references to such “billes”, see Rot. Pari w, P- >I » ' A nQ 

105-6; u, foho 360 a-b; ni, pp. 60-1; ibid, u, p. 203, no. .3 • P 3 ^ 
m, p. 321, no. 44. Sec also the Introduction to the J rctcrcnccs 

(reprinted in Cooper's Public Records, I, pp. * 7 * 2 * . Clilford, 

there quoted). These arc the origin of private bills. Set 
History of Private Dill Legislation, vol. I, ch. 111. 
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answered, a remedy ordained before the dissolution of the 
Parliament, and upon that—“et sur ce—due Estatut soit fait 
en ce present Parlement, et enseale a demurrer en tout temps a 
venir . l 

In the third year of the same reign the Commons petition 
that an existing ordinance “soit mys en Estatut, en affirmance 
d’icelle”; and the King replied, “soit mesme l’Ordeinance... 
tenuz et gardez pur Estatut”. 2 

In 1399 mention is made of certain statutes “que semper 
ligarent donee auctoritate alicujus alterius Parliament! foerint 
specialiter revocata”. 3 

Many instances might be given to show that this distinction 
between statute and ordinance, apparently perfectly clear, as 
to form at least, in the time of Edward III, was becoming 
much less so in the fifteenth century. 4 

These illustrations seem to show that there was a double 
difference between a statute and an ordinance—a difference in 
subject matter, and one of form and effect. Statutes were, in 
the beginning, affirmances of the ancient law; other kinds of 
enactment were employed for temporary administrative 
measures. 

At the opening of Parliament, the whole body of the 
ancient customary law, together with the two charters and 
all previous statutes, was affirmed or confirmed. This was on 
the analogy of the earlier declarations of the King’s peace at 
the opening of a reign, and it is the nearest approach medieval 

1 Rot. Pari, m, p. 61, no. 28. 

1 Ibid. p. 86, no. 46. 

3 Ibid. p. 419, no. 34. See also generally, scat. 14 Edw. Ill, stats. I and 4; 
11 Rich. II, cap. 11; 4 Hen. VI, cap. 2; Rot. Pari, m, p. 87, no. 50; ibid. 
p. 115, no. 74; ibid. p. 138, no. 34; ibid. p. 354, no. 32; ibid. IV, p. 128 
a-b; ibid. p. 35, no. 12; stat. 21 Rich. II, cap. 12; stat. 1 Hen. VI, cap. 6; 
18 Hen. VI, cap. 4, 13; 27 Hen. VI, cap. 5; 29 Hen. VI, cap. 2; Rot. Pari 
iv, pp. 327-8; ibid. p. 328, no. 29; ibid, in, p. 580, no. 60. 

A For example, stat. 4 Hen. IV, cap. 35; 13 Hen. IV, cap. 2; 9 Hen. V, 
stat. 2; 8 Hen. VI, preamble; 20 Hen. VI, cap. 6; 29 Hen. VI, cap. 2; 
Rot. Pari, iv, p. 352, no. 48; ibid. p. 354 a; ibid, m, p. 661, no. 34. 
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England shows toward a fundamental law. Before the days 
of modem written constitutions this was the most authorita¬ 
tive way in which a fundamental law could be promulgated. 

After the affirmance, came, as indicated in the Pronuncia- 
tiones”, the removal of abuses, or of enactments contrary to 
or impeding the execution of this fundamental law, and the 
enactment of legislation supplemental to it which might be 
of sufficient importance to be classed with that law itself an 
therefore put into a statute or statutes. As we have seen, one 
of the chief characteristics of the law so affirmed, interpreted, 
cleared, or improved, is its permanence. An t ic instances 
given above show clearly enough that the test of a statute is 
the question whether the enactment made by it is rea y 
incorporated into this law, along with it pcrpctiic men 
durcr” and to be affirmed along with it in all subsequent 
Parliaments. The inference is clear, then, that in the k? 
probably all statutes were of this kind. But compose as cy 
were of such subject matter, it is evident that their cnactmcn 
is more important than other ‘ ‘ acts of a Parliament, s su , 
they required a different mode of authentication than ess 
important acts. They were sealed with the Great Sea and 
engrossed upon the Statute Roll as a part o t ic P crm ' L 
law, after which they were sent to the Chancery an t ic c 
of the two benches, and also to Ireland and e sew u re in * 
where this was necessary. Copies were also sent to t ic s ie 
of the counties, ordering their proclamation, preserva 
and enforcement, within the counties. . 

This authentication was in the hands of the ounc ’ 
sisting largely of the judges, or in special cases o a conn » 
who went over the Parliament Roll, durmg or after the 
Parliament; which led to many omissions and some change 
and additions, sometimes complained of by t ie on \! 1 , 

Ordinances, originally, as temporary law, were not a 1 
generally at the opening of Parliament as the c larters, an e 
faw, and previous statutes were. They also required a less 

formal mode of authentication than statutes. i 1 
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formal engrossment they could be taken by the Council as 
the basis for royal writs, charters, or letters patent, by which 
they were published and their enforcement secured. 

As time went on, the distinction between the subject matter 
of statutes and of ordinances became less marked. The differ¬ 
ence came to be regarded more as a difference of form, though 
the real distinction did not disappear until the fifteenth cen¬ 
tury. Thus, in case of an enactment such as the ordinance 
concerning apparel in 37 Edward III, where the subject was 
new, there might be a question whether this was fundamental 
or not, and the Parliament was asked whether it preferred the 
form of a statute or of an ordinance—“s’ils voleient avoir les 
choses issint acordez tnys par voie de Ordinance ou de 
Statuyt”. They answered that they preferred the form of an 
ordinance, in order that it might be changed if necessary at 
the next Parliament. 1 In the fifteenth century the distinction 
seems to be largely disregarded, as temporary acts are termed 
indifferently statutes or ordinances. In the half century em¬ 
braced by the reign of Edward III, however, when the original 
distinction is still clearly preserved, there seems no doubt that a 
perfectly well understood difference existed between a statute 
“perpetuelment a durer” and an ordinance “pur en temps . 

It would hardly have been necessary to enlarge so much on 
this point but for the evident confusion existing even in the 
minds of the latest writers on this important subject. Thus 
Sir William Anson says: The ordinance “is an act of the King 
or of die King in Council: it is temporary, and is revocable 
by the King or the King in Council. The Statute is the act of 
the Crown, Lords, and Commons; it is engrossed on the 
Statute Roll; it is meant to be a permanent addition to the law 
of the land; it can only be revoked by the same body that made 
it and in the same form.” 2 

He proceeds to prove this by an entry from the roll of 1340 

1 Rot. Pari, n, p. 280, nos. 38-40. 

1 Law and Custom of the Constitution , 4th ed. I, pp. 241-3. 
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which is certainly the clearest statement of the real difference 
to be found in the Rolls of Parliament.; But an examination 
of it shows-and this is corroborated by dozens of other 
instances-that the ordinances in this case as well as the 
statutes, were assented to by King, Lords, an ommon . 
proves his statement that the statutes were permanent law and 
the ordinances temporary provisions; it expressly contradicts 
his other assertion that an ordinance is necessarily an act ot 
the King or of the Krng in Council” m dtstmcnon from a 

statute, to which the Commons ass ® nt J? ust 1 , e ?. • * f t } lc 

It is said in the excellent preface to Ruff head s ed«*.ofA 
statutes, 3 that the real difference between the subject .matte 
proper to a statute and to an ordinance lies in die ,. 

between ancient law and “novel ley”; which . s undoubtedly 
true, but I think hardly in the sense in which R u ^eadmcan 

it. He says many acts were not entered upon c if the 

“For if die Bill did not demand ‘Novel Ley . ‘hat.s.ifdie 
Provision required would stand with die Laws in • 
did not tend to change or alter any Statute dun. in bemg. m 
such Case the Law was compleat by the Roy a * sc .. , 

Parliament Roll, without any Entry on the Statute RoU . and 
Such Bills were usually termed Ordinances. But the tern 
“novel ley”, as used in the Rolls themselves and in the Yea 
Books of the time, docs not seem to mean new a . cn 

as new enactment. Acts in affirmance arc continua y P 

ofas“novellcy”indistinctiontothcancient aw y 

it. And while the rest of his statement seems to be completely 
supported by the Rolls themselves, this assertion and 

inference based upon it seem to go too far. 

One more point in regard to enactment seems n need of 

explanation before we arc in position to form a n( j 

of Magna Carta at this time, and that is the lega ne 
the legal effect, of the publication of statutes. 


1 It is given above, p. 162. 
* Pp. xii-xiii. 
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The sealing, 1 engrossing, 2 and publication, 3 are the outward 
marks of an early statute. The procedure is so fully described 
in the introduction to the Statutes of the Realm , 4 5 that it need 
not be repeated here. Their publication, however, was so 
important a part of the authentication of statutes in early times 
that a statute is usually referred to before the middle of the 
fourteenth century as statutum editum in a certain Parliament 
or year. 5 

The theory of “representation” is found surprisingly early 
in England, but so long as the composition of Parliament was 
uncertain, publication in the counties must have been of even 
greater importance than it was afterward. It is probable that 
some doubt existed in this period as to the reality of the assent 
omnium utentium unless a statute had been actually proclaimed 
locally throughout die realm. 

This probability is strengthened by the cases where the 
King, who alone could give effect to an enactment, saw fit 
temporarily to suspend its operation. In the later Middle Ages 
there is considerable evidence of the existence of a suspending 

1 Scaling seemed to be necessary. See Year Book (Hilary Term), 
8 Edw. II, pp. 264-5 (edition of 1678); Rot. Pari n, p. 113, nos. 7, 8. 

1 Ibid. 

3 For publication, see introduction to Statutes of the Realm-, 2 Inst. 526; 
3 Inst. 41; 4 Inst. 26; 12 Rep. p. 56. Instances are very frequent in con¬ 
temporary records. The writs for publication are frequendy found with 
the statutes in the modem printed collections, and a few of the early 
statutes are known only from these writs. See also, for example, Calendar 
of Close Rolls, 1234-7, p. 353; ibid. 1302-7, p. 396; Calendar of Patent Rolb, 
1272-81, p. 335; Rymer, Foedera (Record Commission), vol. n, pt. 1, 
p. 275; pt. n, pp. 745, 753, 828, 937; vol. in, pt. 1, p. 272; Placitorum 
Abbreviate, pp. 332, 339, 340-1, 348; stat. 23 Edw. Ill, cap. 7; stat. 
34 Edw. Ill, preamble; stat. 7 Rich. II, cap. 6; Rot Pari, n, p. 10; p. 62, 
no. 10; p. 113, nos. 7, 8; folio 254 a; m, folio 370 a-b; p. 478, no. 114. 

4 Section V, n, 2. 

5 For example, “Istud statutum [De Quo Warranto] fuit editum in 
Parliamento Regis.. .anno regni sui dccimo octavo” ( Plac. Abb. p. 225 
(Hilary Term, 19 Edw. I)). Sec also ibid. pp. 226, 321, 334; Liber Albus 
(Rolls Series), p. 441; Rymer, Foedera (Record Commission), vol. in, 
pt. 1, p. 217. 
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power on the part of the King, notwithstanding the summary 
dismissal of it as “pretended” by the Parliament in 1689. 

SrS,Sw*“2';i» 

of Chichester. 2 The prosecution was under S 

:=&#£= fiSt'frET- 

Granting that proclamation was notma,demttte^ ty. 

theless every one is considcrc conc l u ded anything, the law 
ment: for so soon as Parliamcn for die Parliament 

presumes k h not necessary 

SET J5£X c „» 

I, n. .-I apply 

and to Edward I’s mandate requiring its enforcement b> 

judges, as common law. M „ra.ivantecincriehts 

John’s Charter was in form a royal ff “SSoi or 

almost all of which had already L tena^^hief 

otherwise. It was granted prima y j, an a national 

and their homines. It was a fcuda ,, [hcn concc i V ed to 
document, and the grantees were pr y f Henry HI 

include none lower than oaoassoresJ But the reig y 

. For example, Ret. Pari. , p. »7 • (>306); *at. 41 Edw. HI. cap. a. 

“'•^BooCp-H. ,9 Edw. m. p. 7. See also Cokes commentary. 

4 Inst. p. 26. c il c s cc “Due Process of 

U have treated this point more fully elsewhere. 

Law in Magna Carta”, ante, pp. 86-126. 
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was, from the point of view of the development of institutions, 
almost a revolutionary epoch. The loss of Normandy and 
other influences brought about in this period a remarkable 
development of the idea of nationality, which is reflected in 
the growth of the National Assembly and in other respects. 1 
This influence can be seen in Magna Carta. In addition to the 
extension of John’s articles on the forest into a new, separate, 
and more detailed charter, Magna Carta itself was reissued 
three times, with new clauses, defining, interpreting, and 
enlarging some of the original articles of a permanent nature 
and omitting the parts obviously temporary. In addition, it 
was solemnly confirmed by an excommunication against all 
who should break or change it, and it was confirmed by the 
Statute of Marlborough. An examination of these documents 
and incidental inferences in other writings of this reign, official 
and non-official, leads to the conclusion that contemporary 
ideas of the nature of Magna Carta greatly changed during 
tliis period. It was now seen that this was more than a carta 
libertatum : it was a carta libertatis. Though originally granted 
only to feudal homines, it was now applied to all liberi homines ; 
though “conceded” at first as by royal favour, in this period 
it comes to be regarded as a solemn affirmance of fundamental 
rights, guaranteed to all, and approved by all. For the year 
1225 the Annals of Dunstable, in speaking of the reissue of 
Magna Carta in that year, say, that in the “colloquium 
gencrale” in London, “Post multas vero sententiarum revo- 
lutioncs, communitcr placuit quod rex tarn populo quam plebi 
libertates, prius ab eo puero concessas, jam major factus 
indulsit”. 2 

1 Powickc, The Loss of Normandy, particularly ch. x. 

1 P. 93 ( Annales Monastici, Rolls Scries), quoted in Stubbs, Select 
Charters, 9th cd. pp. 322-3. With this compare the ratification of the 
sentence of excommunication in 1253, containing a protest against any 
additions to or changes in it, by the King, all the magnates, “ct com- 
muniras populi” (BAnont, Charles, p. 74) ; also the writ of Edward I 
in 1297 ordering the publication of the Charter there declared to be made 
in “ rclevacioncm omnium incolaruin et populi regni nostri” (ibid. p. 92). 
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The sentence of excommunication in 1253 condemns all 

who shall violate, infringe diminish, or c W e f 

the Church the ancient and approved customs ot the realm 
“et pratxipue Iterates et hberas consuctudines que m - 
communium libertatun, et de foresta contmentur • B-racto 

calls the third rebsue of Magna Carta 
constitute merely, 3 and, as we have seen, Magna te, 
referred to in 19 Edward I as “statutum de Roncmede 
The author of the Minor of Justices mennons' “ ' “ ^ 
constimtion de la chartre des franchises .5 By te ,, 

become “la graunt chartre des fraunchu s d Engteae ^ 
proclaimed “ pur le commun profit du people c de reaume , 
or Magna cL “domini Henna quondam regts Anghe 
de libertaribus Anghe” d though to Pope Cl ment V.,s on y 

“concessions variae et iniquae . By tf t0 fod 

statute has come to have a definite mearung, the 

that term also applied to Magna Carta. 5 f cc to 
Commons strengthen one of their petition y 

les pointz de la Grande Chartre to P-£ 

Progenitours, et les Gramz du Roia g Roi$ . E uis 

Pieres de la terre, et puis sovent confirms de divenRois^ ^ 

molt des autres Ordinances, e s tatutz fait P ^ cnscmble _ 

mune poeple entendant les pointz c enfreintz 

ment od fes autres perpetuelment a duicr, «mz es 
sinoun par acordc et assent des P.cres de la terre, P 

Parlement. 10 

2 Folio 168 b. 

« Bdmont, Charles, p. 11- < AnlCt p 139. 

* Ibid. 169 B. 

spoken of as ditz Estatutz . «at ; 3 rimes This expression is very 

charters ct “ les wires Estatutz fattz ... past »• 1 ™ J 6 „; ,v. 

co-on. Sec, for example, *-£**4 ^ no! I 
p. 403, no. 36. ^ 



172 Constitutionalism and the Changing World 

In 1432 the Commons appeal to “ye Statut of the Grete 
Chartre, confermed by diverse oder Statutes”. 1 

Thus it is clear that Magna Carta had come to be considered 
an enactment much in the original sense of a statute: in 
affirmance of ancient law. The quotation above from the roll 
of 15 Edward III brings this out clearly. 2 It also shows that 
Magna Carta was regarded as common law, with its inter¬ 
pretations. 

It is such statements as this diat enable us to put Magna Carta 
in its true setting in the fourteenth century. While much the 
same in character as other statutes, in binding force it is classed 
above them. While it is said they may be changed in Parlia¬ 
ment, this statement does not include Magna Carta itself. We 
shall see later that this distinction was constandy made. Magna 
Carta had, in fact, from the time of Henry III, been recognized 
as in some sense a law fundamental. Henry Ill’s reissue of 1225 
was the form considered final. We have evidence of this as 
early as Bracton’s time. In a quotation given above, Bracton 
says a writ is to be quashed “si impetratum fuerit contra jus et 
regni consuetudinem et maxitne contra chartam libertatis . 3 

The author of the Mirror , in his fifth book, “De Abusions”, 
begins with Magna Carta, “cum la lei de ceste reaume fondee 
sur xl pointz dc la grande chartre des fraunchises soit desuse 
dampnablcmcnt par les guiours dc la lei e par estatuz pus fetez 
contraianz a ascuns de ces poinz”. 4 He then proceeds to 
enumerate the “defautes” of the various articles of die 
Charter, implying that they are in affirmance of the law ( fondie 
stir dreit), though in some cases incomplete (defectif) but he 
has no doubt that they render invalid ( destrut ) any subsequent 
statute inconsistent with them. 6 “And”, he declares, “what 
is said of this statute [Merton] is to be understood of all statutes 
made after the first making of the Great Charter in the time 
of Henry III, for it is not law that anyone should be punished 

» Rot. Pari. IV, p. 403, no. 36. 1 Ante, p. 171. 

3 Ante, p. 153. « P. 175 (Selden Society). 

5 Rot. Pari, iv, p. 176. 6 Ibid. pp. 179, 180, 181, 199-200. 
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for a single deed by imprisonment or any other corporal 
punishment, and in addition by a pecuniary punishment 

"“' Edward 1 the sheriffs of London had been violating 
the article of Magna Carta guaranteeing judgment by peers- 
“ Et justiciarii dicunt, quod Dominos Rex hoc nullomode 
concedere, secundum Magnam Chartam Angbe.,,*^ « 
ultra reeiam potestatem ct contra omnem justitiam , etc. „ 
The fo-calL statute “De Tallagio non ConM 
provides that if, against the ancient laws and lbertl " 

Ly article of Magna Carta, any statute had bce " P“ b '‘^ 
the King or his predecessors, or any customs introduced, such 

statutes^and customs “vacua et nulla -t >n Pcrp«uum ■= 
We have seen that the confirmation winch was actual y 
enacted at that time declared null, not previous acts, but 

“iueementz donez dcsoremes A f - rtn nm ire 

The terms of the letters patent of confirmation in 1301 are 

very interesting. There it is declared that si que statuta 

fuetint contrarfa dicris cards vel alien, articulo m cisdcn 1 cat to 

contento, ea de commun. cons.ho regn. nostri modo 

emendentur vel eciam adnullentur . , , r j 

The difference between this provision and that ot tlhe 

confirmation of 1297 . as well as the pombkmlaoon of hoff 
to the provision in the so^aUed statute De Tallagio 

Concedcndo”, is very significant. counsel 

By 1301 the normal way of obtaining tic nv i aw _ t |, c 

of the realm on the amendment or annulling o y . 

modus debitus —had certainly become an enactment by Parlia 
ment. An accord or judgment of Parliament was lejlu^ 

haute le plus solcmpne juggement de ccstc j in 

“fait en la plus haute place en le Ro.alme . Whether, 


* Rot. Pari iv, p. 182. . 

1 Liber Custumarum, p. 410 (Rolls Series) 
3 B^mont, Chartes, pp. 88-9. 

3 B£mont, Chartes, p. 109. 

6 Rof. Pari, u, p. 24 a-b (1328). 


* Ante, pp. I27-1* 8 - 
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dealing with Magna Carta, Parliament should act in its judicial 
capacity or in a legislative way by statute, no more effective 
sanction could be devised in those days. The confirmation of 
1301 must be considered as an honest attempt to secure en¬ 
forcement, in the most effective manner known, of the 
provisions of Magna Carta. 

It would seem fair to say, then, that Magna Carta was 
considered a really “fundamental law”; and that the con¬ 
firmation of 1301 first authorized the manner of confirming 
it which was regularly followed un ti l all confirmations 
ceased. 

After this confirmation no additions were made to the 
Charter, and it became the custom to confirm it as a matter of 
course at the beginning of each Parliament. This is as near to 
a fundamental law as the conceptions of medieval Englishmen 
could reach. We should not expect to find more. 

Parliament was not content in the years following merely 
to confirm Magna Carta: it occasionally declared in general 
terms that all inconsistent acts should be void. The famous 
ordinances of 1311 declared that any such act “soit tenuz pur 
nul, et tout outrement defait”. 1 In 1368, in response to the 
Commons’ petition, the King promised that the charters 
should be observed and that any statute passed “a contrarie 
soit tenu pur nul”. z The statutes of that year add these words 
to the usual confirmation. 3 

In 1376 the Commons complain of infringements ofMagna 
Carta “par sinistrers interpretations d’ascuns gentz de Loi”, 
and pray that it be observed, notwithstanding any statute, 
ordinance, or charter to the contrary. 4 The same request was 
made in another Parliament in the same year. 3 A similar one 
is found in 1379. 6 

In 1 Henry IV the Commons petition for the repeal of a 
statute of the King’s grandfather which they allege to be 

« Rot. Pari. 1, p. 285, no. 31. 1 Ibid, n, p. 295, no. 10. 

} Stat. 42 Edw. Ill, cap. 1. 4 Rot. Pari, n, p. 331 A. 

5 Ibid. 364. 6 Ibid, m, p. 61, no. 27. 
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“expressement fait encontre la tenure et effect de la Grande 

Ch fal397 Parliament declared the “award” of Parliament 
against the Despencers void as against law, nght, and reason, 

“hi I^th^Peers^ayed that infringements of Magna Carta 
should be declared in Parliament, and “par les P.eres de la 

TiJT'SJsS L ttah—* 

continued of confirming Magna Carta as is proved bybob 
the ParUament and the Statute Roll; but it would serve no 

purpose to refer to any of these numerous confi^manons, 
which are usually brief and stereotyped in form. The regu 
“tfd* practice was recognized in1381 
the Commons praying, since by the rca p ar k- 

ordained and affirmed “communement c„ touz mitres Me 
mentz ”, that law be not denied or sold to anyone diat fficrc 
fore fees be no longer taken by the C ancc o c j ien _ 

The confirmations of these years vary in include 

siveness of their statements, but they almost mvaablymlu^ 
Magna Carta, the Charter of the Forest and fo me r stai m . 
In the fifteenth century the reference to these statutes^but not 
to the charters) is usually limited by the p ir 

reP Some’rimes the Commons try to go futther than a mere 
confirmation. In i 3 4« they petitioned that aU the^great 

officers of the realm be sworn to °'’ scrve 8 ou blicl V 
the other laws and statutes, 5 that Magna ar P , 
read and affirmed by oath, and that penalties be mflicted on 

sheriffs or other ministers of the King who failed to.enforce 
its observance. 6 In 13 54 they petitioned for the re dmg^f 
Magna Carta.? In 1377, at the opening of the new g , 


* Rot. Pari, ni, 443 a. 

J Ibid, u, folio 127 B to 131. 
i Ibid, u, p. 128, no. 10. 

7 Ibid. p. 259, no. 28. 


1 Ibid. 365 A. 

« Ibid, m, p. 116, no. 88. 
6 Ibid. p. 129, no. 20. 
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Commons again asked that it be read in Parliament; and this 
was done. 1 It was read again in the Parliament of 1380. 2 

Occasionally there is a demand that the Charter be not 
merely read, but officially interpreted. 3 In 1377 this demand 
goes further. The Charter was not only to be read, but it was 
to be declared point by point by the members of the Continual 
Council with the advice of the judges and serjeants or others 
if necessary. The “pointz” so declared and amended were to 
be submitted to the Lords and Commons at the next Parlia¬ 
ment, and then “estre encresceez e affermez pur Estatut s il 
semble a eux q’il soit a faire; eiant regarde coment le Roi est 
chargee a son Coronement de tenir e garder la dite Chartre en 
touz ses pointz”. The King, in general terms, promised that 
it be read and observed, but ignored the request for inter¬ 
pretation. 4 

If space permitted, many instances might also be given of 
Parliament’s solicitude, not merely for general confirmations 
of the Charter, but also for the observance of its specific 
provisions by the courts. 

Magna Carta, in die later Middle Ages, is looked upon and 
treated as an enactment in affirmance of fundamental common 
law, to be confirmed and observed as a part of that law; but 
undoubtedly all other enactments of such law are regarded as 
less important. 

The evolution of a “constitutional law” in America has 
generally been considered by British writers as without 
precedent in earlier English institutions. Such a view is hardly 
supported by a study of diose institutions in the Middle Ages, 
before the modem doctrine of the legislative sovereignty of 
Parliament had taken definite form. 

But it seems hardly possible completely to identify the 
“fundamental law” of medieval England with the usual 
modem forms of such a law. In fact the content of that law, 

1 Star. 1 Rich. II, cap. 1. * Rot. Pari in, p. 88 A. 

3 Ibid. 1, p. 286, no. 38. See also ibid, u, p. 7, nos. I, 3. 

4 Ibid, m, p. 15, nos. 44-5. 
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of which Magna Carta is the best example, was not entirely 
nor mainly “consntutional”. “Rigid constitutions are a 
development of modem times. To us it seems naturahto place 
the framework of government m a class by itself. w 
oFit alonTaTthe fundamental law. We go so far as to make of 
“fundamental and ‘•constitutional” practicaUy equivalent 

terms This was not done in medieval England. 

Em theEnglishmen of that day the “ fundamental law Jd 
indeed include the law of the Crown but« mcluded^the 

law of the realm, and the second bulke arg j- j 

Even what we might be tempted to call die law o^ the 

constitution” was in those days what it st.U 
England and even in great measure m the United S , 
widistandmg our written constitutions, bteele^ 
generalization of the rights which the Courts secure 

m Though this be true, an added interest is undoubtedly given 

to a study of the earlier manifestations of &i idea of a hw 

fundamental by the growing tendency in « d 

England, arisuig out of the:recent: and Z 

constitutional changes, to dunan ., -i- 0 fchange 

State be placed above and beyond the possibility ot b 

by the ordinary law-making organ. 

* Diccy, Law of the Constitution, ?th cd. p. 196. 



vn 


WHO WAS “ROSSAEUS”? 

In recent years historical research in the field of the French 
wars of religion in the sixteenth century has given considerable 
attention to the question of the authorship of the more im¬ 
portant books and pamphlets which played so significant a 
part in that struggle, writings, which, for obvious reasons, 
were anonymous in the majority of cases. 

Thus recently Professor Ernest Barker has effectively 
reopened the old question of the authorship of the famous 
Vindiciae contra Tyrannos and reinforced the view of Bayle in 
favour of Hubert Languet, which had been pretty generally 
rejected for a quarter of a century or more on the basis of a 
statement in the memoirs of Madame Momay which seemed 
to point to her husband as the true author. Some, like 
Professor J. W. Allen, seem still to be in doubt as to the author¬ 
ship of another important book of the time, the De Jure 
Magistratuum in Subditos , though the authorship of Theodore 
Beza seems to be conclusively proved by the researches of 
Elkan and others, if not by those ofThomas McCrie more than 
a century ago. 

A similar dispute has been carried on concerning the 
authorsliip of one of the most important and most extreme 
of the books which emanated from the Catholic League, the 
Liber de Justa Reipublicae Christianae in Reges Impios et Haere- 
ticos Authoritate. This book was published at Paris in 1590 with 
a dedicatory letter addressed to the Duke of Mayenne and 
signed “G. G. R. A. Peregrin. Roman.” It was attributed to 
one “Rossaeus”, and Rossaeus has generally been identified 
with Guillaume Rose, Bishop of Senlis, whom Bayle with 
some justification calls the most furious of all the Ligueurs in 
France. 
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Who was “ Rossaeus ” ? 

This view soil prevails and the book is assigned to Rose 
without question by Professor Barker in the bibliography to 
his recent translation from Gierke and Troeltsch. But why 
should a Bishop of Senlis call himself peregrmus. Charles 
Labitte in his important book, De la democrat,e chez lespred i- 
cateurs de la Ligue, first published in 1841, seems to.have1 doubts 
of Rose’s authorship. Considering the great abihty and im- 
portance of the book, he gives it very scant attention compared 
with Boucher’s De Justa Abdication Henna Term, which is 
on the whole, inferior to it, though he devotes much space to 
Rose himself. The most Labitte will say is that the book of this 
anonymous wnter, nval of Boucher, has long beenattributed 

to Guillaume Rose. 1 Professor Allen is equaUy ^ 

considers Rose incapable of writing such a book, aidudmik^ 
“there are grave objections to the authorship of WiUiam 
Reynolds, L English Catholic exile and member: o 
League, to whom it is sometimes .attributed Who then is tl^ 

peregrinus Romanus who signs himself G. • • 

G id R do not indicate Gulielmus Rose possibly G. R. A- 
may stand for Guhelmus Raynoldus (or Reginalds) Ang 

canus, as I think they do. , „ , 

That William Reynolds was the author of the D J 

Authoritate seems to be estabUshcd by extern c cou l j 

is explicit, contemporary, and as nearly aut ori ( j ie 

be expected. In An Exact Discovene oj ° m !i! Morton, 

Case of Conspiracie and Rebellion, written y o’ 

later bishop, and published■ « ^ Jf^hich 

" t™ JrJ; *• f ‘"”“ 

■ Natural Law and the They of Society from ,500 to (Cambridge. 
I934 )- , 

1 De la democratic, 2nd cd. p. I 7 2 . n - l - . , c i. Century 

1 j. W. Allen , A Hittory of Pol,t,cal Thought m the Stxteenth Lent, y 

(London, 1928 ). P- 35*. n - 2 • 
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Jesuit answered Morton’s book in A Treatise Tending to 
Mitigation towardes Catholicke Subiectes in England, and on 
p. 58 referred to “M. Reynoldes” and “his booke De iusta 
Reipublicae potestate & C.” Again on pp. 68-9 of the same 
work Parsons declares that one of Morton’s arguments is 
out of M. William Reinoldes in his book De iusta Reip. 
auctoritate & c.” In 1609 Parsons makes similar statements in 
regard to the authorship of Reynolds in another book, A Quiet 
and Sober Reckoning with M. Thomas Morton (pp. 326-32). 

In 1612 William Warmington published his Moderate 
Defence of the Oath of Allegiance. Warmington, an Oxonian, 
converted to the Catholic Faith, had been a student at Douai, 
and later chaplain to Cardinal Allen. After the enactment of 
the law prescribing the new oath of allegiance he became 
convinced that English Catholics could and should take this 
oath. The Moderate Defence contains a justification of this 
position. In the course of his argument, Warmington refers 
to the sermon of Pope Sixtus V after the murder of King 
Henry III of France in 1589, which, in his opinion, contains 
an implied approval of the assassination. In proof of this he 
adds: 

Besides, this likewise is true, that M. William Reynolds, then 
being in the Low Countries (to whom as to my speciall friend 
I sent a copie of the Oration) esteemed it (so did many others) 
as an approving of the Friars act. For, returning me an answer 
to my letter, he gave me heartie thankes for it, saying, that I 
could not have gratified him with any thing more, then by 
sending him the approbation of the Sea Apostolicke, which came 
in very good season, he being at that time writing his Rossaeus 
Peregrinus, a booke of such a like subject (p. 147). 

By this meanes the Oration was set forth, and published among 
divers particular friends, and so I reserved to my self a copic, 
which I sent (as I have said) soon after to my beloved friend 
M. William Reynolds (p. 148). 

I11 1613 John Pits finished his Tomus Primus Relationum 
Historicarum de Rebus Anglicis, or De Illustribus Britanniae 
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Scrip,oribus, and it was published at 

tmenc; andin 1580-81 in 

together in the college at Douai. I ^ 1 2 \ w hich 

the section “De Guilhelmo Regmaldo (pp. 
is very laudatory, occurs the following - 

aU the circumstances, is, in my opinion, conclusive in 

of the authorship of William Reynolds: 

Ad instantiam Principum Galliae scnpac de ^ Sega 

auctoritate in pnncipes haeretic . QCtavi apud Galliae 

Placentinus Episcopus, & Papae virorum conventu 

principes legacus Re mis in honoracissimorum nomm 

pronunciavit, m illo libro stnetim j a pud Gallos 

apud omnes alios scriptores in negot.o quod P 

agebatur, inveniri posset. --marie 

Pits also includes the Oe 

in his list of Reynolds s works, and at the■ ™ ^ tomb at 

SS5S wmS 11 <— — 

alias Rossaeo ” f addc d interest to 

The case seems complete; and it is o iaptcr of his 

remember that this author, who prove I ancient 

book that “modem Protestantism is dctcstab lc 

heresy” and in another “ that Ca vmisin 1 ^ c j dcf bro thcr 

tlian paganism, or the faith of the ur ’ leader and 

of the celebrated John Reynolds, the Calvinist.ka ^ 

spokesman of the Puritan party ^ P RmMM 

conference in 1604, author o _ whom 

Ecclesiae Idolatria (Oxford, 1596)> and die man f ^ 

apparently came the first suggestion which rcsu tc 

l£kg James version of the English B.ble So far as ^£ 
able to check the writings of the two brothers each see ^ 

always discreetly to omit the other;s ’ jnt story is told 

opponents whose views he is attacking. 1 
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of these two brothers; how in earlier life William, the Pro- 
testant, had set out to convert his Catholic brother John, and 
John in turn to convert W^illiam to Catholicism; and how 
each had completely succeeded in accomplishing his purpose. 

This story “seems apocryphal” to the Reverend Thomas 
Fowler, John Reynolds’s biographer and successor as president 
of Corpus Christi College, 1 but apparently it was widely 
current in the seventeenth century. William Alabaster, or 
Alablaster, once famous as the author of Roxana, a most rare 
poet as any our age or nation hath produced , 2 wrote a Latin 
poem of twelve lines on the subject, In duos Reginaldos inter sc 
de religiotie certantes , preserved among the Ashmolean manu¬ 
scripts in the Bodleian Library.3 Alabaster himself had been 
converted to Catholicism about 1596, but returned after some 
years to the Church of England. Presumably he had access 
to reliable sources of information concerning the two brothers, 
and his poem affords some indication of his belief in the story 
of their conversion. Peter Hcylin, in his Cosmographies trans¬ 
lated Alabaster’s poem into English and added some details 
drawn cither from other sources or from his imagination. 
Henry Foulis, in his History of Romish Treasons and Usurpa¬ 
tions,^ repeats what Heylin had written but avoids any 
commitment as to the truth of the story. Fuller, on the other 
hand, who briefly recounts the matter in his Church History 
of Britain, gives it as a matter of fact. 6 In his Letters on 
Toleration John Locke makes considerable use of this story in 
support of his argument. 

1 Rainolds, John, in the Dictionary of National Biography. 

'* Thomas Fuller, Tlic Worthies of England, Nuttall s edition, m, p. 185. 

3 Catalogue of the Ashmole MSS, by W. H. Black, op. 38, 87. This short 
Latin poem is referred to inaccurately as “an unpublished tract” in the 
article on William Alabaster in the Dictionary of National Biography. 

4 London, 1657, p. 303- 

e 1666, 2nd ed. London, 1681, p. 421. 

6 London, 1655, Book x, section m, p. 47. 



VIII 


THE HOUSE OF COMMONS IN 1621 

The value of a contribution to history should never bc 
exclusively by its “timebness”, but there - mnes when 
certain parts of the past have peculiar analog e wuh hie 
present, and there never has been a place ora , 
careful study of the English constitutional struggles be wc 
1603 and 1642 was more pertinent or more necessary than m 

America at this day. , . , , • r ^ <Tl > r 1 irr 

These seven magnificent volumes, which bring, togc he 

for the first time all the hitherto unprmted journal “ 

discovered of James’s third parliament, furnish thencoc 17 

basis for aU future studies of one important stage «i that 

remarkable constitutional development. They formjan P 

of a much greater project undertaken some jwonry y ^ 

by Professor Notcstein, to prepare the way . ^ 

of parliament and of the constitutiona signi i , 

period”. The considerable portion of this great plan. alady 

accomplished— Commons debates for 1629, edited by Professors 

■ Corner debates, ,62,. Edited by WJbcj 
versity; Frances Helen Relf. WeUs Co ege H y M ,. 

University. Vol. I, Introduction and index. Vol. H, ' „ ( 

Vol. in, The notes by Sir Thomas Barringtonof the ^^"r house of 
Vol. iv, All the remarkable passages of the ["'X , j. . observations 

parliament, a diary byJohn Pyrrr Vol v. The ^ s J^^ s ^ J(olketiolu , 

at the parliament, by John Smyth of J^ib* c y * by Sir Nathaniel 

made by Sir Thomas Wentworth; P‘ ir, ' a ’ u Hand’ Z diary. 

Rich; Vol. vi, The parliamentary notes of Sir Thomas ^ 0 f debate 

some notes by an unknown writer; Book of omnn • , . f r fOIU ,/ lt . 
and procedure at the parliament, by Sir Charles owa » : , f rom 

historical collection of Robert Hour. The Minnesota manusmpt ,L:xag I 

the Egerton MS. 2651; Book of orders-, Vol. vn, PP C rants', 

pendix B, Part 1: Schedules of grants- Part z: Papers ^^criptl 
Appendix C: Miscellany. (“Yale historicalI pubH amaJ*Manu 

anaedited texts”, Vol. xiv.) New Haven: Yale University Press, 

seven volumes. 
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Notestein and Relf; 1 The journal of Sir Simonds D Ewes from 
the beginning of the Long parliament to the opening of the trial of 
the Earl of Strafford in March 1641, edited by Professor 
Notestein ; 2 these seven volumes of Commons journals for 
the Parliament of 1621; and Miss Relf’s volume of Lords’ 
debates 1621-28, published by the Royal Historical Society^— 
justifies a student of English constitutional history in the belief 
that this series, when complete, will be the most important 
contribution to any part of that history made in our rime. If 
historical work may ever be spoken of as definitive , these 
precious journals (if all are edited as those already published 
have been) will fully merit that term. Future discoveries 
may, and probably will, make additions to this work; but 
they can only supplement—they are not likely to supersede it. 

In 1923 Professor Notestein indicated that the series would 
end at the year 1642, when die English parliament “lost much 
of its character as an institution rooted in the past’ . This 
would be an adequate reason for continuing the publication 
of D’Ewes’s Journal no farther than diat year, if it were not 
pretty' clear that parliament’s own realization of the loss of its 
traditional character did not come quite as soon or as suddenly 
as the loss itself. From 1642 to about 1645 the debates still 
continue to throw a diminishing light backward on earlier 
parliamentary history. I should therefore hope die terminus 
ad quem might be put about 1645 instead of 1642. 

The parliament of 1621 covered by the present volumes is 
one of the most important of die stages in “the winning of the 
initiative by die House of Commons’’. Questions of mono¬ 
polies, monopolists, and corruptionists, with which it dealt, 
and the great matter of consent to taxations had, for the most 
part, coinc up before; but in this parliament of 1621 the 
Commons, shocked and alarmed at the possible effect on their 
country and the Protestant religion of the Spanish match and 
the fatuous foreign policy ofjames, for the first time ventured 
to debate the great question of England’s foreign relations. 

1 Minneapolis, 1921. 1 New Haven, 1923. 3 London, 1929. 
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In rebuking them for it, James, more suo, declared that: their 
freedom of debate was no more than a royal concession r 
their inheritance, and thus brought on one o 
momentous struggles in the whole history o mo , 
stitudonaUsm. Every scrap of information concerning th 
vital debates is therefore precious; every word utter e 
important; and the diaries here first prmted add much to 01 

of general history, possibly the most important t » m 
the final scene when the famous declaration of the freedom ot 
debate was adopted, the declaradon which King James 
in full council tore from the journal book. The notes ot th 
debates preceding this famous resolution now ma e a\ ai a 
here for the first time, do not esscndally alter le a 
account in Gardiner; but they do supply additiona e a 
the greatest importance, and frequently give us the very w o 
of the speakers, which otherwise we should not iav<_ no ■ 
The Old parliamentary history gives no reports of these deba c . 
Cobbett’s Parliamentary history reports them, but usua y j- 
a single source. In this collection five diaries arc prmtet w 
cover die period of these debates. Unfortunate y, 

Pym’s and Wentworth’s notes break off before 111s P crl * 
But in the Bclasyse diary, in Smyth s, and in one anon) 11 
one, we have independent accounts in whie 1 irn P^ r . 
variations are noted. These notes serve to hag iten 11 
pression obtained from the sources available e ore o 
great reluctance on the part of the parliamentary ca 
oppose the King or trench on his prerogative. icy 
further evidence of the correctness of Gardiner s cont ^ 11 . 
that the inevitable constitutional changes of the seven c 
century might well have been obtained by peace* u 'f* . 
from kings less headstrong than James or Char es. • 
impresses one in these important speeches on t ie reec o 
debate is the great moderation of the speakers, n re 
them over, one is conscious all the while that t ie wor 


7 
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the speakers fall far short of their thoughts, that they are 
constantly imposing a restraint on themselves under very great 
provocation. These diaries strengthen the belief that the chief 
blame for the violence of the constitutional conflict lies not 
on those “fiery and popular spirits” in the House against 
whom James inveighed, but on the King himself. 

The King’s attitude toward the House’s right of debate was 
probably never better expressed dian in the words of Weston, 
chancellor of the exchequer, reported in one of the anony¬ 
mous diaries for December 3, when he said: “It’s good when 
die king adviseth with his parliament of war but for the 
parliament to advise the king of war is presumptuous. It s 
not enough to know what we ought to speak but we must 
also know what is fit for him to hear.” The reply of Sir 
Thomas Wentworth, though studiously moderate, shows 
how wide the gulf had become between this view and the one 
held by the House of Commons: 

Remembering who gave me a tongue I cannot but afford it 
him when his cause is in hand. We may take great care not to 
displease his Majesty and yet (so far as we may) do that which 
shall be for the good of religion and the commonwealth... .We 
are they that represent the great bulk of the commonwealth. 

“The king”, he adds, no doubt with Ferrer’s case of Henry 
VIII’s reign in mind, “is never greater than in parliament.’ 
He closes with words of which the King’s favourite might 
have taken notice: “There are some among us who act the 
devil’s part by making dissension between his Majesty and 
this House and laugh at it when it is done.” 

When the King’s answer to the Commons’ petition for 
their liberty of debate was reported to the House, die Belasyse 
diary reports Sir Edward Coke’s speech of December 15 in 
words to be found nowhere else: 

The libertie of everie Court is the Lawe of the Court. Magna 
Charta is called Charta libertatis quia liberos facit. I will not dispute 
with my Maister for liis words, but when the kinge sayes he can 
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not allowe our liberties of right, this strikes at the roote. Wee 
serve here for thousands and term thousands. 

This looks like a report more nearly verbatim than any we 
have known hitherto. The great influence of Coke over the 
House is made even more evident in these newly discovered 

diaries than it was known to be before. 

Although it involved no quarrel with the King, the 
attack on monopolies in the earlier part of the session is of 
great importance, as well as the investigation of judicial 
abuses. On both these matters the new diaries give us con¬ 
siderable new evidence. On the most important of these 
matters, however, the charges of corruption against Sir 
Francis Bacon, the Lord Chancellor, the Commons wisely 
decided to let the decisive action be taken by the Lords; 
therefore the diaries throw less new light on it than on some 
other matters. 

Probably the point on which they contribute most is the 
debate on Floyd’s case, in which the Commons took the 
initiative. Floyd, apparently, was an inoffensive old man, a 
Catholic, in no way connected with the parliament, who had 
merely let fall some contemptuous remarks about the King s 
daughter and her husband. 

The impression one gets in reading over these amazing 
debates is that the members of the House, unable to attack the 
King for his utterly fatuous policy in defence of his son-in-law, 
arc here venting all their wrath on die head of this unfortunate 
and obscure victim. However that may be, the Commons 
claim to jurisdiction over outsiders, made in this case under 
the pretext of privilege, is the most extensive and the least 
justifiable, perhaps, in all parliamentary history; and die far¬ 
fetched arguments brought forward in the debates in support 
of the claim arc of great interest. One of the fullest and most 
valuable accounts of these debates is in Barrington s diary, 
which has been hidierto unknown. On 28 April the House 
issued an order for the appearance of the Warden of the Fleet 
and “one Floud that Doctor Willet accuses to have sayed, 
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Now goodman Palsegrave and goodwife Pallsegrave runn 
away, and that he ever lookt for that day”. 1 “He is a dan¬ 
gerous fellow”, Coke declared. “Lett us labor to punish all 
such offendors and to suppress such insolency as farr as we can 
find it in any who soever.” 2 Sir Robert Philips cried out: 

Lett him be carried from Westminster Hall with his face to the 
horses breich, with a paper to signify A popish wretch punished 
for dcpravcing his Majesty’s children. And if we doe not punish 
such, in time we may crye Oh Lord it is to late. 

Sir Thomas Roe. To whipp him and to complain first to the 
Lords because else illicitum quia ther prisoner. 

Sir Dudley Diggs.. . .Lett him be whipt through the streetes 
and that to testyfye to all the world our affection to her and hers, 
and this to signify to the Lords that theay may have part of this 
honor. 

Sir Francis Kiniston. This house is an Idea of the Celestiall 
court of Judgment. Applyes that Regimen to him aqua et pants 
afflictionis sic Turri Londoniensi hie. 

Sir George More. We may enlarge and make presidents. Lett 
us make this incomparably wicked man an example to all others. 
Lett us whipp him first, and then leave him to the Lords for greater 
punishment. 

Mr. Whittson pro Pinguare hispattensi, vzt. hott Bacon dropt 
on him at every 6 lashes. 

Mr. Rainsford. No corporall punishment of the whipp, but 
to lett him pay 1000/1. to the warts of the Palatinate. 

Mr. Neale. The Tower first, and then the Lords to have him 
to prosecute. 

Sir Francis Seamour. To have him goc from Westminster 
with his dublett of, and to have as many lashes as beades. 

Mr. Salter. To be whippt, lye in little ease, and then leave 
him to the Lords with him. 

Sir Edward Giles. The pillery with a paper, then stript, and 
to have the beades and the Frvars girdle, and as many stripes as 
beades, first at Westminster then at the Court, then tot at Temple. 
And not to take him from the Fleetc till the Lords please.... 

Sir James Parret. For banishment- 

1 Commons debates, 1621, in, p. 109. 


2 Ibid. p. 117. 
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Sir Francis Darcy. To bore him through the toung, and the 

P ^Su?George Goreing. At the Massacre at Valteline one sett on 
an Ass with his tayle in his hand, with his chapps cutt of and his 
eares; so this man, but insteade of theis a haltet and hange him. 

Mr. Salisbury. This man hath sayd he would no more care 
to sware on a bible then on a doggs tayle, ergo to punish him for 
blasphemy and allso for offending against the Lords anointed. . 

Sir Thomas Wayman. To have him whipt, and then shew his 
papers, and doubts not but we may find cause to hang him. 

Sir Iohn Strangways. IU words merntt blowes ergo stripes, 
pillery; and after consider the further desert; and lett us create 

3 P SntEDWARD^ Warder. To retoume him to the dungeon in the 
fleete. Then whipt with as many stripes as the Lady is old 
Sir Gye Palms. Whipt with lus beades with him. Ebz.13, 
might forfeite all his estate upon a premunire for ho beades. 

Mr. Ancell. Whipping, paper on lus forhead. Gagg 
mouth that lie may not crye to have any man pitty him.... 

Sir Richard Wyman. Barefoote and barelegged, and the res 

"'sm henry Anderson. Only paper, and brand of a popish 
King, ride backward, naked above the waste, and the beads and 
trumpery aboute him, and the apprentices whoope at him if theay 

will. 1 

It requires such touches as these, many of which are to be 
found m no other diary than this to appreciate the extr 
ordinary state of mind existing m the Commons in 1621 a d 
no doubt among the people as well. Such fantastic, cruel, 
absurd proposals as many of these, totally unwarranted in law 
and beyond the competence of the House, furnish concrete 
proof of the deadly fear of the counter-reformation wind 
was sweeping over England at this time. 1 know of nothing 
quite l.ke P .t in English history except the hysteria at the time 
of the Popish Plot. Nothing less than this, coupkd wit) a 
feeling of complete frustration arising out of the Kmg y 

1 Commons debates, 1621, m, pp. 
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foreign policy and his truckling to Spain, could have led able 
men and trained lawyers to propose measures so flagrantly 
illegal against Floyd, a person of no consequence and no 
danger whatever to the state. Reports like these of Barring¬ 
ton’s, unusually vivid, hurried, and disjointed as they are, 
may in no way change the accepted view of the historical 
development of die time, but they do supply new and in¬ 
valuable evidence of the emotions which alone make that 
development explicable. It is fully as important for the his¬ 
torian to understand why things happen as to know how they 
happen. For die former, nothing brought to light in recent 
years serves so well as these diaries, hitherto unpublished and, 
in some cases, unused. 

Among the members of the House in 1621, there were some 
who did not lose their heads, and there were others whose 
remarks show that they knew their proposals for Floyd’s 
punishment had no warrant in law. Barrington’s notes bring 
out both of these points clearly. From the beginning Sir 
Edwin Sandys had been opposed to this madness. On 1 May 
he said: 

See the authority of punishing, our owne or the Lords. We 
should not trouble them too much, quia theay may dispatch that 
we have allready preferred to them. 2ly, The cause of his punish¬ 
ment, and in considering of it lett us not touch on religion quia 
turn Martirum aut Confcssorcm facimus. 3ly, The manner of his 
punishment, it must be proportionable to his fault. He is a 
gentleman, lett him not be whipt till degraded. Corpus liberi 
hominisJlaqris tie caedatur And torturing is unlawfull on the rack 
for a knight and so a Lord. As good cause hath bredd a badd 
president. Lett us not be so ovcrcaryed with affection as that we 
punish illegally and irregulerly. 

The next day he added, 

I am sorry that we have so many unhappy diversions; dayly, 
we are diverted by motions rather springing from passion then 
ludgment. All the world never will call a man to answer as a 
delinquent unless he be charged with somm crime worthy of it. 
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Lett us looke if either in Patent or execution he be faulty' Cand 
then proceed impartyally if he deserve censure, and if otherwise 
left us leave theis fruitless Questions. 

There are few more interesting cases than this of a parlia¬ 
ment swept away by the passion of a moment into an 
indefensible position. When the members came to their senses, 
the House could only retfeat, saving what dignity it: could. 
“I will never give my voyce to acknowledg an « rrort °^, n 
tins iudicature”, cried Sir George Moore; but We“nvo«h 
words, as reported by Barrington, probably better repre 

sented the view of the majority: 

We see 13 E. 3 that the whole parliament may err; ^Mayses 
in zeale when he brake the Tables of Stone went farr. Itthe King 
thinke it not iust that is donn, the suite is not so . 
course of a lawe for his punishment is the best way, fo 
Confirms owr sentence and is a very iust way, and t.s better to 
acknowledg that we have trod awryc then obstinately to persi . 

Floyd’s case may not be the most important of the: trans¬ 
action of this parliament, but it is very ,mp°r ant and tlv i 

is no better index of contemporary feeling. ^ 

therefore, as one concrete example of the genera' importance 
of these journals as a historical source For this, Pym .diary 
or Wentworth’s might have been chosen '" stc ’ , 
rington’s. No future biographer of Pym or Wentworth can 
neglect these, but for the purpose in hand the rougher runm g 

notes of Barrington seemed better. r 1 m 

There are about a dozen of these diaries, ^me of them 

carefully rewritten afterward, as Pym s was; - 

scribbled on bits of paper held on the knees of the d.a sts, 

and differing widely in historical value an t lc eng 1 
covered, from the brief fragment of a page or two, taken from 

the Egcrton manuscripts, to the notes o i work 

rington, which fill an entire volume, or the anonymous work 
of Another diarist, which fills a second. Among them is a se 
of notes for part of the parliament attributed by the duon 
to Sir Thomas Wentworth, which display in a most u b 
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way the well-known characteristics of that remarkable man. 
There are notes by Sir Thomas Belasyse extending to about 
two hundred and fifty pages, of John Smyth of Nibley only 
a little shorter, of Sir Thomas Holland, Sir Nathaniel Rich, 
and other note-takers known and unknown. None of these 
diaries has been printed before, and in the introductory 
volume the editors have collected everything known about 
the manuscripts and much about their authors. Treatment of 
the general historical significance of the debates disclosed in 
these notes they have properly decided to postpone, to be 
included in the introduction to the diaries of James’s last 
parliament, because of the similarity of the constitutional 
questions debated in both parliaments. 

In some ways the most valuable of these diaries—and in 
many ways the most interesting—is the one written by John 
Pym, printed here for the first time, which fills one entire 
volume of four hundred and fifty pages. This diary, even if 
anon vinous, would be ot the greatest importance; but its 
importance is heightened if Pym wrote it. The editors, from 
internal evidence, seem to me to have established Pym s 
authorship beyond a reasonable doubt; and they have done 
much more than that—for they have shown, not merely that 
this diary is his, but that another important one for James s 
last parliament, to be published later, was also written by him. 
Nor is this all. By the same kind of evidence they have proved 
conclusively that the manuscript edited by Gardiner in 1873 
for the Camden Society as Debates in the house of commons in 
1625, on which so much of our knowledge of Charles’s first 
parliament is based, must have been by the same author as 
the other two, and is therefore Pyin’s likewise. Gardiner was 
aware of the fact that the writer of his manuscript had also 
written a diary of the parliament of 1624 now in the British 
Museum, but he hazards no guess as to who the author was, 
and says nothing of this 1621 diary. 

Hardly secondary in importance to the added information 
afforded in these diaries of 1621 concerning the struggle for 
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freedom of debate is their value for the history of the growth 
of parliamentary procedure in its most critical period. The 
effectiveness, for example, of that remarkable expedient, t ie 
committee of the whole, is illustrated nowhere better in its 
earlier development than in this parliament or 1621* e * e 
accounts of the doings of the House day by day, often in the 
very words used, arc valuable supplements to the treatises o 
Hakewill and Elsynge and every here and there supply tacts 

not known before. An amusing instance occurs m Pym s 
diary, which seldom mentions matters of tins kind. I wo 
members had risen to speak at the same time, and 

Mr. Speaker, instead of Decydingc the precedence, said That 
he hoped the wisest would site downc first. Against this Mr. Noy 
tooke exceptions, as ajeast unfitt the gravitye of this Asscmblye 
And desired the Speaker might be pumsht which was hkcl> a 
come to Question if Mr. Glanvilc [one of the two who had risen 
together] had not diverted it by a very modest and discreet 

specche. 

Since no single diary of this parliament of 1621 dwarfs the* 
rest as the Journal of D’Ewcs docs all others for the Long 
Parliament, and since some of them cover only a part ot the 
time parliament was in session, the editors were lcre una e 
to follow the simple and admirable method emp oyc in 
editing the Journal of D’Ewcs, of taking a sing e t lary as t ic 
text for the whole and placing all important variants or 
additions in footnotes. Here it was necessary to use severa 

diaries in succession as text; and it was desirable, m ac c moil, 
to print some others in full even where they covered die same 
period. It is, therefore, somewhat more difficult to tollow a 
day’s debate in these volumes than in D Ewes s Journo , 
it is hard to sec how materials of this peculiar kind cou iave 
been made more easy of access than they are, and the 1 icu ty 
is reduced to a minimum by cross-references, and particu ar y 
by a detailed and elaborate index which is a model o its me. 

But it is not merely these excellences in method of arrange¬ 
ment or accuracy of detail that distinguish this wor among 
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others of its kind. Its value is due in large part to the trained 
skill of the editors in the handling of a type of manuscript far 
more difficult to decipher than most of those with which 
either the medieval or the modem historian has to deal. 

No one without historical imagination could have con¬ 
ceived or executed the plan of this great series; no one, I 
believe, but Professor Notestein would have ferreted out so 
many unpublished diaries as have been printed in it, or gone 
so far in determining their provenance; and few have the 
unusual equipment of its editors for the preparation of an 
edition of such supreme excellence as this. Its importance is 
by no means confined to the Stuart period, which it covers. 
It extends forward to affect the whole subsequent develop¬ 
ment of parliament and parliamentary institutions. As an 
illustration of the light it tends to throw backward over the 
Tudor period and even as far as the Lancastrian constitution, 
one might cite the recent publication of the Fane fragment of 
the 1461 Lords' journal 1 from a manuscript discovered during 
the editors’ search for these parliamentary materials of the 
seventeenth century. And there is a relation far more funda¬ 
mental than this between the constitutional struggles of the 
seventeenth century and the medieval precedents the an¬ 
tagonists were so fond of citing. As Professors Notestein and 
Rclf said in 1921, 

The Stuarc period must be re-examined in the light of earlier 
English history, particularly in the light of the fourteenth and 
fifteenth centuries. The many precedents of which Coke, Cotton, 
and the parliamentary lawyers and the antiquarians made elabor¬ 
ate use must be looked up and evaluated. How far were those 
men right in their struggle with the King? Were they reclaiming 
ground that had been lost or pushing forward to new ground? 
Was the Lancastrian period that glorious epoch of parliamentary 
rule that we have supposed? Had the constitution been won by 
1485 ? We suspect that such a study will prove that Coke, Eliot 
and Digges, Pym, St John, Whitelocke and the rest were really 


1 New Haven, 1935. 
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driving parliament forward to new positions that they were 
over-valuing much of Lancastrian precedent honestly enough 

no doubt. 

This early suspicion of the editors has been more than verified 
by the results of recent important studies m the Lancastrian 
period, and the revival of historical interest in that period 
which has resulted in these studies is itself due in very large 
part to this suspicion of the correctness of the citations made 
from it in the constitutional struggles of the seventeent 
century. History, as Maitland said, is a seamless we 
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A FORGOTTEN WORTHY, PHILIP HUNTON, 
AND THE SOVEREIGNTY OF KING IN 

PARLIAMENT 

In the spring and summer months of the year 1642 England 
was at the parting of the ways. The crisis of those weeks is 
one of the most momentous in English history, and in the 
development of English political thought probably the most 
momentous of all. The militia ordinance issued by the two 
Houses of Park ament without the King, which Charles 
denounced as void and illegal, and the defence of their action 
by the Houses, these constitute the first formal break in the 
ancient constitution which was so soon to lead to war and 
revolution, 1 and they mark the point from which the paths 
sharply diverge which lead on the one hand straight to the 
royal absolutism of Filmer and on the other to the anti- 
monarchical republicanism of Milton, each without precedent 
in the older law. All moderate men were filled with fore¬ 
boding during that summer of 1642 and the months following, 
whichever turning dicir convictions were finally to force them 
reluctantly to take, and one can understand how a patriot like 
Sir Edmund Vcmey, in defence of a monarch like Charles, 
should choose death on the field rather than the destruction of 
the ancient constitution and die prospect of proscription for 
friends of a lifetime who felt in conscience bound to choose 
a path diverging from his own. 

“I have eaten his bread, and served him near thirty years, and 
will not do so base a thing as to forsake him,” he declared to 
Clarendon in speaking of the King, “and choose rather to lose 

1 The Statute of Monopolies of 1624 might be considered the first, 
but the King’s assent obscured the fundamental issue involved in it. The 
constitutional question was not yet quite ripe. 
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my life (which I am sure I shall do) to preserve and defend those 

things which are against my conscience to preserve .1 p 
“He was as good as his word, and was killed m the battle ot 

Edgehill within two months after this discourse. 

It was in like agony of spirit that another “earnest desire.: of 
his countrie’s peace” turned to the pen rather thanthe sword 
in the vain hope of offering some basts of compromise 
“wishing it were worthy to be scanned by those m whose 
handful to heale our divisions” Hrs Treat.se of ^narchte 
was published in 1643. 1 2 3 Later in the same )car j 

the Lag’s chaplain, published a moderate and we H-rcasoned 

Reply unto Seuerall Treatises Pleading fo,the Arms ow ». 
up by Subjects in the Pretended Defence of Rehg.on and Uberty- 
In it he devotes most attention to the author c »» 

of Monarchic, who, he says, seems to be a naan , 

and he even finds much in the Treatise itself which efutes dac 

more radical views expressed in the other 00 Treatise 
defence of the Houses. In 1644 the author of the T «s 
answered Feme's Reply in T Vindication of the T eat c J 
Monarchic. The importance of the Treat,sc m theconst.tuuonal 

struggle of 1689 is evidenced by the fact that 1 , 

twice in that year, the first reissue omitting the las ^apt , 
the second reprinting the whole Trcat.se as wcU as^thc 

Vindication in somewhat abridged form The f 

reissues was included in the Harleian M.scellany e'un° 

1745. Vi, p. 296 ). In '^irRobertBhner^udl-answer 

to Hunton’s Treatise, The Anarchy J issued 

Monarchy. This was reprinted at London m i >79 ^ 

along with several other works of Filincr s 11 mt tract 

The Free-holders Grand Inquest, from the name o m cr’s 

in the volume which is there attributed to Fdmer .3 I ilmer 

1 The Life of Edward, Earl of Clarendon, iu Thomason 

2 George Thomason’s copy is dated 24 May. ‘ .*> 

Tracts, I, p. 262. . . . Mr Hunton s 

3 The full title of the 1679 reprint is Obsenatu / Monarchy. 

Treatise of Monarchy: or, the Anarchy of a Limited or Mixed Y 
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answer is less moderate and more discourteous than Feme’s 
Reply, though Filmer does pay Hunton the compliment of 
saying that “The Author of the Treatise of Monarchy hath 
copiously handled the nature and manner of Limited and 
Mixed Monarchy, and is the first and only man (that I know) 
hath undertaken the task of describing it; others only mention 
it as taking it for granted.” It is chiefly from such books as 
these that an estimate may be formed of Philip Hunton’s 
theory of the state. 

About his life we know comparatively little. 1 Apparently 
it was a rather uneventful one except for the effect on him of 
the inevitable ecclesiastical changes which came at die begin¬ 
ning and the end of the Interregnum. The man himself is more 
important than the events of his life, and the man is disclosed 
in the short but eloquent preface to the first edirion of the 
Treatise, which I reprint entire since it was omitted in all later 
editions. Its modest and simple directness, in such contrast to 
the usual artificial preface of the rime, larded with classical 
allusions; its transparent sincerity; and even after three cen¬ 
turies the pathos of its moving appeal to all lovers of their 
country, cannot but stir in the reader something of the 
emotion which the writer felt so deeply. 

I write not this Discourse [he begins] to foment or heighten 
the wofull disscntion of the Kingdome; but if possible to cure, 
or at least to allay it: That former too many have done already, 
this latter, much too few. When a Patient lies sicke under the 
destroying paroxismcs of a Fever, every stander-by will be telling 
his Medicine, though he be no Physitian: O then let no Sonne 
of this State account it presumption in me, for putting in my 
judgement, and speaking that which I conceive might, if not 
remove, yet mitigate this fatall distemperature of our common 
Mother: at another time perhaps it might be censurable, but in 
this exigence laudable. 

Something I was full of, which I conceited might doe good; 
here I have produced it. And now if any man can flnde a better 

1 See the article on Philip Hunton by W. A. J. Archbold, in the 
Dictionary of National Biography. 
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way to appeasement, for the sake of peace let him speedily 

declare it. , - . , 

I intend not these ensuing Disputes to any high-flownc judge¬ 
ments, who looke down on all mens, but their owne, to censure, 
not to be informed ; nor to any which hath designes of Ins owne, 
which on the opportunity of this Division hee meanes to follo w , 
nor to any who is already possessed by an opinion, which hec 
resolves to make good: But to the calme and imparfia spirit o 
every judicious, pcacefull man; Let him weigh mv Assertions In 
my grounds on which I build them, and if he find them any where 
unsound, let him shew mee in what, and I will glad y an i iai 

fully reforme my errour: For as I love not obstinacy in groundlcsse 

opinions in others, so I would avoid it in my sclte. 

I have not annexed my Name, not that I am as ianuc to o 
what I conceive to be the truth; but because I know \s 10 , 

and that my Name could adde no estimation to the Dean*. 
Nor do I desire it should: They who search for Truth must regard 
Things, not Persons: Give me therefore the now common Li n y 
to goe namclessc; many have taken it for worse cii . 
condemn me for any thing here, it must be for tn cn°u J? 
thanklcsse Moderation ’twixt two Extremes. But w e 
you no longer at the doore. 


Our interest to-day in the body of the Treatise which (olio ws 
is in the author’s theory of mixed monarchy, criticized t>> 
Dr Feme, condemned by Sir Robert Filmcr, an usua > 1 
missed by modern historians as unimportant or contused, d 
Hunton’s own purpose was an intensely prattica oik, 
cure, or at least to allay” “the wofull dissent,on of h 
Kingdomc”, and his specific proposals to this end come at h 
close of his treatise. The very conservatism an nun tr. 
of these proposals, coming after the clash of arms, was uu v g 
to ensure their certain failure, as we can easily set no\s. • 
fact which at the time did not escape the keen eye o o » 
who was one of the first to perceive that this strugg e o\ er 
mihtia was no mere difference between conflicting v,tW:> 
the Constitution, but had become a duel which must go o 
till force and not law should determine wine \ o t ic 
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antagonists was to have the mastery. But the ineffectiveness 
of Hunton’s solution of the issues of war should not make us 
blind to the merits of his conception of monarchy or to its 
real importance as an interpretation of the English constitu¬ 
tion, and as a formulation of political relations which might 
be valid once more after peace was finally restored. 

The Treatise is short and preferable to any inadequate sum¬ 
mary, but in lieu of the text I shall have to include here 
an analysis of its essentials as concise as possible. Hunton s 
treatment of monarchy is divided into two main parts, “Of 
Monarchy in generall” and “Of this particular Monarchy*. 
Monarchy in general may be either absolute or limited. 
“Absolute monarchy is when the sovereignty is so fully in 
one that it hath no limits or bounds under God but his own 
will.” Hunton concedes that this is not necessarily a tyranny, 
and that it is legitimate where men have “put themselves 
into this utmost degree of subjection by oath and contract’. 
A limited monarch, on the other hand, “must have his 
bounds of power ah externo , not from the free determination 
of his own will”; he is a limited monarch, “who hath a law 
beside his own will for the measure of his power”, but it must 
be “a limitation of the power itself, not barely of the exercise”. 
The author is careful to add, and with the greatest emphasis, 
that such a limitation in the “fundamental constitution” 
implies no legal control by his subjects over the monarch’s 
acts within the legitimate sphere thus marked out and defined. 
Such monarchs are no “tenants at will from their people”. 
“It were unreasonable to say” that subjects who have volun¬ 
tarily “constituted a monarchy”, “that is, invested one man 
with the sovereignty of power”, “yet have it in themselves; 
or have a power of recalling that supremacy which by oath 
and contract they themselves transferred on another”. It is 
not true, he holds, that the populus universus is above the King, 
for “if he be a monarch he hath the apex or culmen potestatis, 
and all his subjects division and conjunction are below him: 
They have divested themselves of all superiority, and no 
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power left for a positive opposition of the person of him 
whom they have invested.” 1 This is a logical deduction which 
won the commendation even of his adversary. Dr erne, 
was quick to cite it in refutation of the popular sovereignty 
of the more radical authors of Scripture and Reason pl^edfor 
Defensive Armes. But this denial of die subjects rig 
“positive opposition” applies only to the monarc 1 s C S , 
mate acts and commands, and if the sphere of these be limited 

by law, there remains always the possibility o exor 1 M 

which have no warrant in law. And if these occur, as they 
may, who is to judge of their character, and to determine tha 

such commands are void and should not receive t ico e 

due to every legitimate expression of the moiiarc is \ • 

This is really the crux of Hunton's thco^: Who sliaH be the 
judge of the excesses of the sovereign lord ui monarchies o 
this composure?” If the monarch himself were t :\c _b K n> ’. 
monarchy would be truly absolute, not lnnite , 1 c cc ' 
lay with the populus, there would be no monarc i) a ’,, 
with a foreigner, “then we lose the freedom o t ic 
“There can be no judge legal and constituted within fhatframe 
of government” of “the sovereigns transgressing ^^lunda- 
mental limits”. This is a defect inherent in the very 11 
limited monarchy itself “ for which there can e P ro ' ,,. • 
remedy”—by which Hunton means no lego rune Y* 
a transcendent case beyond the provision oft iat 
and must have an extraordinary judge and way o etc 

If such an excess .. 

be mortall and such as suffered dissolves the frame and 1 li e 
Government and publique liberty. Them t ic 1 ega i > . 

structive nature is to be set open and rcdrcsmcnt s g ^ 
Petition; which if failing. Prevention by resistance oi g . 

But first that it is such must be made apparent, an a P 

made ad conscieniiam generis hutnani, especially o t K f 1 , 

Community, then the fundamentall Lawes of that Monarch) 

1 Here, and hereafter, when the word power ° C Vj* ’ /authority, 
understood usually, as Hunton understood it, in the sense ° 1 
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must iudge and pronounce the sentence in every mans conscience; 
and every man (as farre as concemes him) must follow the evidence 
of Truth in his owne soule, to oppose, or not oppose, according 
as he can in conscience acquit or condemne the act or carriage of 
the Govemour. For I conceive, in a Case which transcends the 
frame and provision of the Government they are bound to, People 
are unbound, and in state as if they had no Government; and the 
superiour Law of Reason and Conscience must be Judge: wherein 
every one must proceed with the utmost advice and impartiality: 
For if hcc erre in iudgement, hee either resists Gods Ordinance, 
or puts his hand to the subversion of the State and Policy he lives 
in. 

And this power of judging argues not a superiority in those 
who Judge, over him who is Judged: for it is not Authoritative 
and Civill, but morall, residing in reasonable Creatures and law- 
full for them to execute, because never devested and put off by 
any act in the constitution of a lcgall Government, but rather the 
reservation of it intended: For when they define the Superiour 
to a Law, and constitute no Power to Judge of his Excesses from 
that Law, it is evident they reserve to themselves, not a Formall 
Authoritative Power, but a morall Power, such as they had 
originally before the Constitution of the Government; which 
must needs remaine, being not conveyed away in the Constitu¬ 
tion. 

This was written by Philip Hun ton in 1643. In his Second 
Treatise of Government , licensed on 23 August 1689, John 
Locke declares. 

Where there is no judge on earth the appeal lies to God in 
Heaven. That question then cannot mean who shalljudgc, whether 
another hath put himself in a state of war with me, and whether 
I may, as Jcphtha did, appeal to Heaven in it? Of that I myself 
can only be judge in my own conscience, as I will answer it at 
the great day to the Supreme Judge of all men. 1 

For wherever any two men arc, who have no standing rule and 
common judge to appeal to on earth, for the determination of 
controversies of right betwixt them, there they are still in the state 
of Nature, and under all the inconveniences of it. 1 

1 Second Treatise of Government, ch. 3. 1 Ibid. ch. 7. 
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And thus the community may be said in this respect to be 
always the supreme power, but not as considered under an^ orm 
of government, because this power of the people can never take 
place till the government be dissolved. In all cases w ^ c 1 c 
government subsists, the legislative is the supreme power. 

The old question will be asked in this matter of prerogative, 
“ But who shall be judge when this power is made a right use ot. 

I answer: Between an executive power in being, with such a 
prerogative, and a legislative that depends upon his will for their 

convening, there can be no judge on earth... -An c erc ore ’ 
though the people cannot be judge, so as to have, by t le constitu 
tion of that society, any superior power to determine and give 
effective sentence in the case, yet they have reserved that ultimate 
determination to themselves which belongs to all man in , v> icrc 
there lies no appeal on earth, by a law antecedent an paramoun 
to all positive laws of men, whether they have just cause to make 

their appeal to Heaven.* 

These arc among the most important statements of Locke s 
famous “right of revolution”. In the discussion of it Hunton s 
Treatise is nowhere mentioned, though the o jcctions o 
Mr Hunton” in Filmcr’s Observations arc referred to in 
Locke’s First Treatise , and among the books in his library was 


A Treatise of Monarchy, 1643. 3 

Hunton, after this discussion of the difference c v 

absolute and limited monarchy, deals next with t ic ^ 

between elective and “successive monarchy, w nc 1 ie 
lieves makes no difference between them so at as c ° n< \ 
the nature and extent of the monarch s authority, or t ie 1 y 

of subjects to obey. In the last chapter of the first part, leta 

up the important question of the possibility o a imxc 


Second Treatise of Government, ch. 13. 

_ . . - J _ .tit. 


1 Ibid. ch. 14. 


3 For this information I am indebted to Dr Benjamin an , 
kind enough to let me see his manuscript of Locke s list o a bove 

his own library, now almost ready for publication V K ‘whether lie- 
statement was written news has come of Dr Rand s death. Wh«h« n ^ 

left any instrucuons for the publication of his manuscrip 

heard. 
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monarchy and of its true character. A simple form of govern¬ 
ment exists wherever 

the Government absolute or limited is so intrusted in the hands 
of one, that all the rest is by deputation from him; so that there 
is no authority in the whole Body but his, or derived from him: 
And that One is either individually one person, and then it is 
simple Monarchy: Or one associate Body, chosen either out of 
the Nobility, whence the Government is called a simple Aristo¬ 
cracy: or out of the Community, without respect to birth or state, 
which is termed a simple Democracy. The supreme authority 
residing exclusively in one of these three, denominates the govern¬ 
ment simple which ever it be. 

In cases where the government is mixed of all three, the usual 
and the best form is where there is “priority of order” in one 
of the three; but in a government of diis kind, called monarchy 
because such priority is in the prince, this “priority of order” 
is of order only; it implies no subordination of the Estates to 
the King in authority. If monarchy is truly to be a mixed and 
not a simple one, “the sovereign power must be originally in 
all Three, viz. If the composition be of all three, so that one 
must not hold his power from the other, but all equally from 
the fundamcntall Constitution.” 

Every mixed government therefore implies such a “funda¬ 
mental Constitution ”. That is, every mixed government must 
be a “limited” one, though not every limited government 
needs be mixed. If such a mixed government is to be termed 
a monarchy, an authority must be vested by the Constitution 
in the prince “which is not so great as to destroy the mixture, 
nor so titular as to destroy the monarchy”. Such an ideal form 
Hunton evidently thinks he finds in the English monarchy. 
The King has priority” in the fact that all arc his subjects 
and sworn to obey his commands if according to law; that 
while the power of the Estates comes not from him, “yet the 
dcfincmcnt and determination of it to such persons is from 
him, by a necessary consecution”; that the power of sum¬ 
moning and dissolving Parliament is his; and that his assent 



A Forgotten Worthy, Philip Hunton 205 

is necessary as the consummation of its acts. But even such 
‘'priority” as this in the King does not indicate simple 
monarchy if the legislative power is shared with the Estates; 
for Hunton, like most of his contemporaries, follows Bodin 
in the belief that the legislative power is pritnunt ac praecipuutn 
caput majestatis. 

If the Legislative be in one, then the Monarchy is not mixed 
but simple, for that is the Superiour, if that be in one, all else must 
needs be so too. 

For the Prince in a mixed Monarchy, were there no definement 
of him to a Law but only this: that his Legislative acts have no 
validity without the allowance and joint authority of the other: 
this is enough to denominate it exactly a limited Monarchy: and 
so much it must have, if it be mixed. 

Thus to Hunton legislation is the final test. If by the constitu¬ 
tion authority is held jointly with the Estates, the monarchy 
is mixed, whatever other powers the prince may legitimately 
exercise alone. Such a mixed monarchy is the highest and best 
form of government, and in England it is die form established 
by ‘‘the fundamental Constitution of the State . 

The obvious answer, and the one actually made by all 
Hunton’s opponents, was a reiteration of the dictum of Bodin 
that sovereignty cannot be divided, that mixed monarchy, 
and in fact any mixed government, is an absolute contradiction 
in terms and in actual operation can be nothing but anarchy, 
or the negation of all government. Hunton’s brief anticipation 
of this objection is his principal contribution to the dieory of 
mixed government; and, though it was not entirely original 
with him, it is probably the most significant part of his whole 
theory of the state. 

These “diverse concurrent powers”, “thesejoined persons, 
have they any concurring power to do those acts for which 
they are^joyned?” If their power is not distinct from the 
monarch s they are sharers only in the exercise of power, not 
in the power itself, and are mere agents or deputies of the 
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prince. If on the other hand they have a real share in power, 
it may be objected that “such a mixture would make several 
independent powers in the same state or Kingdom, which is 
most absurd”. “I grant it is absurd,” answers our author, 
“if you speak of several complete independent powers; but to 
affirm several incomplete independent powers concurring to 
make up one Integral mixt power, it is no absurdity at ail.” 

In short, Hunton’s sovereign, like Bodin’s, must always be 
single and undivided, but, unlike Bodin’s, it may also be 
corporate ; in England the sovereign is the King in Parliament, 
and in order to function, all parts, Estates and King alike, 
must be in agreement; legally to obtain the obedience of the 
nation, an act can be nothing less than the joint act of King 
and Estates in which all three have freely concurred. Such a 
“trinal unity” is no “system of checks and balances”, nor 
“separation of powers”, nor is it “popular sovereignty”. It 
is, in effect, Henry VIII’s ideal of a commonwealth in which 
the King and his Parliament are “knit together”, expressed 
in terms of Bodin’s new legislative sovereignty; rather than 
Montesquieu’s caricature of it, incorporated by the Fathers in 
the Constitution of the United States. It is not unlike the ideal 
co-operation of regnum and sacerdotium, impossible but mag¬ 
nificent, which constituted the true Respublica Christiana for 
Engelbert of Admont in the fourteenth century. The question 
whether such a conception is “most absurd” or not may be 
left aside for the moment, or whether it is unimportant histori¬ 
cally; but it is sufficiently clear that if co-operation of all the 
members of the sovereign corporation alone is government, 
then antagonism or conflict between them is its negation, and 
must result in the dissolution of the Frame of the State by 
which alone the legitimacy of all acts of government can be 
determined. For, since the distribution of power among its 
agents in every form of mixed government must be made by 
the rules of an antecedent constitution or frame of govern¬ 
ment which these agents may not alter, it follows, as Hunton 
says, that every mixed monarchy is a limited monarchy and 
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subject to the same inherent defect of its merits found in every 
limited government; there can be no constituted judge of the 
“exorbitance” of the sovereign, nor—for the actual result is 
the same—of any of the members which may together con¬ 
stitute the sovereign, if such an excess should occur or be 
alleged; and in 1643 the King was accused of an exorbitance 
of this fatal kind by the House of Commons after the attempt 
on the five members, while the adherents of the King in turn 
alleged that it was the House which had first destroyed the 
ancient Constitution in the enactment of the militia ordinance. 
As Hunton puts the case, 

One inconvenience must necessarily be in all mixed Govern¬ 
ments, which I shewed to be in limited Governments, there can 
be no Constituted, Legal, Authoritative Judge of the Fundamental 
Controversies arising betwixt the three Estates [sic]. If such do 
arise, it is the fatal Disease of these Governments, for which no 
Salve can be prescribed; for the established being of such 
Authority, would ipso facto overthrow the Frame, and turn it 
into absoluteness: So that if one of these, or two, say their power 
is invaded and the Government assaulted by the other, the 
Accused denying it, it doth become a Controversic: Ot this 
Question there is no Legal Judge; it is a case beyond the possible 
provision of such a Government. The Accusing side must make 
it evident to every Mans Conscience. In this case, which is beyond 
the Government, the Appeal must be to the Community, as if 
there were no Government; and as by Evidence Mens Con¬ 
sciences are convinced, they arc bound to give their utmost 
assistance. For the intention of the Frame in such States, justifies 
the exercise of any power, conducing to the safety of the Uni¬ 
versality and Government established. 

Such a “thanklesse Moderation ’twixt two Extremes” docs 
great credit to Hunton’s fairness and shows his sympathy for 
those whose consciences compelled them to take the King s 
side. This sympathy, and his reverence for the ancient consti¬ 
tution, made him one of those who ‘ 4 dreamt of a mixed power 
of the King and the two Houses. That it was a divided power, 
in which there could be no peace, was above their under- 
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standing.” 1 While Hunton thus conceded to every man the 
right to choose his side, in his own mind it was the King and 
not the Commons who had first broken the ancient frame of 
the state. His opinions on this point may probably be indi¬ 
cated best in the later words of Locke, who adds nothing to 
Hunton except possibly a greater facility of expression. 

The constitution of the legislative is the first and fundamental 
act of society, whereby provision is made for the continuation 
of their union under the direction of persons and bonds of laws, 
made by persons authorised thereunto, by the consent and ap¬ 
pointment of the people, without which no man, or number of 
men, amongst them can have authority of making laws that shall 
be binding to the rest.... Every one is at the disposure of his own 
will, when those who had, by the delegation of the society, the 
declaring of the public will, are excluded from it, and others 
usurp the place, who have no authority or delegation. This being 
usually brought about by such in the commonwealth, who misuse 
the power they have, it is hard to consider it aright, and know ac 
whose door to lay it, without knowing the form of government 
in which it happens. 

Assuming then a legislature such as the English Parliament, 
composed of King, Lords and Commons, it is evident, says 
Locke, 

First, that when such a single person or prince sets up his own 
arbitrary will in place of the laws which are the will of the society 
declared by the legislative, then the legislative is changed.... 
Secondly, when the prince hinders the legislative from assembling 
in its due time, or from acting freely, pursuant to those ends for 
which it was constituted, the legislative is altered.... For it is not 
names that constitute governments, but the use and exercise of 
those powers that were intended to accompany them; so that he 
who takes away the freedom, or hinders the acting of the legis¬ 
lative in its due seasons, in effect takes away the legislative, and 
puts an end to the government . 2 

This interpretation of English monarchy and of monarchy 

1 Hobbes, Behemoth (Molesworth’s edition), p. 319. 

2 Second Treatise of Government, ch. 19. The italics are mine. 
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in general is indeed “a thankless moderation ’twixt two 
extremes”, and from contemporary extremists it received the 
treatment always given to moderate theories; but to me it 
seems nothing short of amazing that modem accounts of 
English political thought in the seventeenth century should 
entirely ignore, as they usually do, Philip Hunton’s contribu¬ 
tion to it, or should dismiss his Treatise as an evidence only 
of ‘‘the confusion that reigned in many minds”—‘‘extra¬ 
ordinary confusions”, which “naturally gave the absolutists 
an easy triumph”. 1 

The present paper is an outcome of this amazement, and is 
in substance a plea for revision of this unfavourable estimate, 
urged on three grounds especially; first, the substantial 
accuracy of Hunton’s analysis of the English constitution as 
existing in 1640; second, the merits of his general theory of the 
state when compared with those of contemporaries; third, the 
closeness of the parallel between his political formula and the 
actual government of England after the Revolution settlement. 

It is clear enough to us now, as it was to Hobbes at the 
time, that by 1643 England’s malady had become so serious 
t at no salve could cure it: the knife was necessary; it was 
too ate for law; force had already replaced it. The House of 
^ a d branded as an enemy of his country everyone 
w o adjoined the King, and Charles had declared all to be 
rauors who, like Sir John Hotham, had obeyed the mandate 

li ' ^ k OUSCS ^ te ?d die King’s. Hunton would have 
l l C . P rosc ription to those only whom he considered to 
tin C , bistigators of the first breach of the Constitu- 
on; probably few beyond Strafford, who was dead, the 

U-_ • C ’ w . ho was * n prison, and Digby, who was or had 
exile; most of the other adherents of the King, like 

*ccofd^uion m hTp ,C [ deas in J he SevenUenth Century, by G. P. Gooch. 
I have J. Laski (Cambridge 1927). pp. 95^- 

of the few u/U t ^*°°. s , unfavourable estimate because he is one 

the best account r *? VC hunton at all, and because his book is 

tant of English political thought in this period. 
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Clarendon and Falkland, had broken no law, for the Constitu¬ 
tion was already destroyed; even in joining the King they were 
at most only exercising a natural right to obey the promptings 
of a misguided conscience. Such moderate theories usually 
bring fewer victories than the extremer views to which they 
are opposed, but they may furnish a better basis for the 
government of a peaceful commonwealth. 

The various theories of government held in England in 
1643 when Hunton wrote may be reduced roughly to four. 
First , the belief that government, whatever its origin, must in 
its nature always be arbitrary, especially in the making of law, 
which is the ultimate act of sovereignty. Filmer and Hobbes 
were in agreement on this, though they differed as to the source 
and seat of authority. There were, however, comparatively 
few in England as early as 1643 ready to accept a political 
doctrine so extreme. Second, the theory of popular sovereignty 
which followed the dictum of the Vindiciae Contra Tyrannos 
in placing the prince in a monarchical state below the populus 
uni versus, and thus making him the mere agent of the people, 
who holds from them a revocable commission no higher than 
that of the humblest magistrate save in title and dignity only. 
This theory was not new, either in England or on the Con¬ 
tinent, but in 1643 its English adherents were probably not 
very numerous, though their number was growing rapidly. 
Third, a theory of monarchy similar in every important respect 
to that of Bodin, by whom it had been greatly influenced, 
a theory of limited monarchy as Hunton’s is, but simple, and 
not mixed, as he believed the traditional government of 
England to be. The highest type of human government, of 
which England is a notable example, is under this theory a 
monarchy which must always be limited by law, but one in 
which the supreme authority can never rest in any but the 
prince alone. If others, such as the English Lords and Com¬ 
mons, have a part in acts of government, their part is limited 
to advice and assistance only, it never does and never can 
extend to a sharing of the sovereign power. Monarchy should 
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be limited, but never can be mixed. Such was the view of 
Dr Feme, one of the ablest and most moderate of Hunton s 
opponents, and ideas very like his were apparently held by 
many of the ablest jurists and most learned antiquaries of 
England. Many of these who seem to hold this theory of 
monarchy had, like Sir Roger Twysden, strongly opposed the 
levy of ship money and denounced forced loans, admitting 
perhaps, as the judges asserted, their possible legality in the 
event of an emergency threatening the state’s existence, which 
“private persons could not modestly think themselves quali¬ 
fied to discern”; but nevertheless regarding all such exactions 
in a period of profound peace as “very grievous”, especially 
when defended by a logic “that left no man anything which 
he might call his own”. 1 For sovereignty, as many of diem 
followed Bodin in defining it, under the constitution of a 
“royal” monarchy includes no authority to take the goods of 
subjects without their consent, except in a national emergency 
evident and extraordinary; otherwise the monarchy would be 
seigneuriale rather than royal, and the subject a slave and not a 
citizen. Subsidy is normally no part of sovereign power. But 
legislation unquestionably is, and therefore the consent of the 
Estates, while absolutely necessary in a grant, is never essential 
to the making of a law; the laws are the King’s laws, and in 
their promulgation—which is the principal head of all sove- 
reignty—the Lords and Commons are sharers only in the 
administration of the Realm, they have no portion of its 
authority; such law-making power as they actually enjoy 
is wholly a derived power, and not their own; all sovereign 
authority is in the king alone, and may be delegated but 
never parted with. 

1 ^L° m ^ orm °f limited monarchy it may seem a very 
slight step to Hunton’s conception of a limited and mixed one, 
the fourth and last variety of monarchical theory which men 
scaned to have in mind in England in 1643; but the practical 
inercnccs arc profound. O11 Dr Feme’s principles the first 
1 Clarendon, History 0f the Rebellion, Book 1. 
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breach of the Constitution was made by the two Houses in 
their ordinance for the militia; Hunton believed the King had 
made it in the attempt on the five members. 

Perhaps in 1683, when Hunton’s theories were condemned 
in the home of lost causes, a comparison of his limited and 
mixed monarchy with Filmer’s arbitrary one might have had 
some point, but it had little point in 1643 or before 1643, and in 
our own time it has even less, except, apparently, for American 
historians of the American Revolution. The two main theories 
with which Hunton’s conception must stand comparison are 
the titular monarchy of the republicans and the limited 
monarchy of Dr Feme. 

Hunton’s theory of sovereignty is in substantial agreement 
with Bodin’s in every important respect save one, die possi¬ 
bility of mixture; sovereignty is primarily legislative and the 
sovereign is single, undivided, and legibus solutuswixh reference 
to every law but those fundamental rules which constitute the 
frame or constitution of the state itself and therefore define and 
set limits to every legitimate organ of government within it, 
high or low. And since republican objections to views like 
Hunton’s were never based on the existence of any mixture in 
administration, provided the will which moves it all be con¬ 
ceded to be the will of the populus , an abstract comparison of 
Hunton’s conception of government with republican thought 
becomes at bottom the contrasting of a theory which concen¬ 
trates the supreme authority of the state in a single organ of 
administration, widi another which regards sovereignty as the 
incommunicable power of die populus ; it is in essence a com¬ 
parison of Bodin or Loyseau with Althusius, whose respective 
merits have divided the world from their day to our own. 

But, as has been said, the principal object of Hunton’s 
writing was, after all, more practical than theoretical, and it 
was, therefore, more to the immediate purpose for him to 
show that his form of monarchy was a true interpretation of 
the English Constitution, dian merely to demonstrate its 
logical soundness. And whatever hesitation a theorist might 
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have in choosing between the sovereignty of Hunton and that 
of Henry Parker or Charles Herle, no student of history could 
long remain in doubt as to the respective merits of the 
Huntonian and the republican idea of government as an 
interpretation of earlier English constitutional precedent. It 
is only since the eighteenth century that constitutional repu 
licanism has become effective practically in the decisive sphere 
of legislation, through the suppression of the royal right to 
refuse assent to a bill; and to this day this suppression still rests 
on mere convention, without any sanction in the Law of the 
Constitution”. An English statute must be enacted by the 
King as well as by Lords and Commons, if it is to be enforced 
by the courts or obeyed by the people. Even such a conven¬ 
tion was far in the future in 1643, and before that date it would 
be hard to find any precedent after the ordinances of 1311, 
which the Statute of York in 1322 had declared to be illcga 
and void, prescribing for time to come, that 
the matters which are to be established for the estate of our Lord 
the King and of his heirs, and for the estate of the Realm and o 
the people, shall be treated, accorded, and established in parlia¬ 
ments, by our Lord the King, and by the assent of the prelates, 
carls and barons and the commonalty of the Realm; according as 
it hath been heretofore accustomed. 1 

Prynnc’s elaborate attempt in 1643 to buttress the constitu¬ 
tional position of the Houses by earlier precedents in his 
Soveraigne Power of Parliaments and Kingdomcs is ingenious but 
a distinct failure. 

Popular sovereignty certainly rests on no valid precedents 
of the Tudor constitution, and the assertions of Charles I, in 
rejecting the jurisdiction of the court set up by the Rump to 
try him in 1649, were as crushing in historical accuracy as 
futile in effect, when he said, 

The law upon which you ground your proceedings, must 

1 Statutes of the Realm, 1, p. 189. It is doubtful whether even this statute 
and the ordinances it repealed had anything to do with the question at 
issue in 1643, the authority to make a law binding the people. 
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either be old or new: if old, show it; if new, tell what authority, 
warranted by the fundamental laws of the land, hath made it, 
and when. But how the House of Commons can erect a Court of 
Judicature, which was never one itself (as is well known to all 
lawyers) I leave to God and the world to judge. And it were full 
as strange, that they should pretend to make laws without King or 
Lords’House, to any that have heard speak of the laws of England. 1 

There remain to be compared the simple limited monarchy 
of Dr Feme and the mixed monarchy of Hunton’s Treatise. 
Whether one makes the comparison on the basis of logic or of 
precedent a decision between them is difficult, for they are not 
far apart in theory, and plausible historical precedents may be 
adduced for each. Since they are alike in practically every¬ 
thing but the one question of the possibility of a mixture of 
legislative authority in a state, the tenability of Hunton’s 
theory on its theoretical side narrows down to a single con¬ 
sideration: are Bodin and his followers like Feme, warranted 
in their denial that legislative authority can ever rest in any 
except a single individual or a body with a will as simple and 
undifferentiated as the will of one natural person? Hunton’s 
own answer to the criticisms of his theory made on this basis 
is very acute, and to most of his opponents it is crushing. 
Those, he says in effect, who deny die possibility of “several 
incomplete independent powers concurring to make up one 
Integral mixed power”, as King and Estates concur in die 
enactment of an English statute, are not excluding mixed 
monarchy alone; they are denying the possible existence of 
any simple aristocracy or simple democracy and reducing all 
legitimate forms of government in the world to the rule of one 
single individual. For the government of every aristocracy is 
a concurrence of individuals to make up one corporate ruling 
body, and in a popular state likewise there could be no govern¬ 
ment without a similar concurrence ” on an even wider scale. 
It King and Estates arc unable to unite to perform ajoint act of 

1 The Constitutional Documents of the Puritan Revolution, 1628-1660, 
edited by S. R. Gardiner (Oxford, 1889), p. 285. 


215 


A Forgotten Worthy , Philip Hunton 

sovereignty, how can the members of a simple aristocracy do 
it ? Yet all Hunton’s chief opponents, of whatever complexion, 
admitted the legitimacy of aristocracy and democracy while 
denying that of mixed monarchy—with one exception. Sir 
Robert Filmer was alone consistent, for he admitted no grada¬ 
tions of power between complete anarchy and the arbitrary 
rule of one. It is plain, he says, “ I. That there can be no Form 
of Government, but Monarchy alone. 2. That there is no 
Monarchy, but Paternal. 3. That there is no Paternal Mon¬ 
archy but Absolute, or Arbitrary. 4. That there is no such 
thing as an Aristocracy or Democracy.” 1 Even Hobbes 
would have been caught on the horns of Hunton’s dilemma if 
he had been interested at all in right instead of might. There 
seems in fact no logical escape from the acceptance of Hunton’s 
mixed monarchy as a possible form of government along with 
the others, unless we are ready to reject every form of cor¬ 
porate action whatsoever as impossible among men; and few 
students of the history of law or institutions would venture to 
do that. 

Filmer’s assertion that Hunton was “the first and only 
man” who had given a description of limited monarchy before 
1648 is not to be lightly disregarded, and I know of no facts 
to controvert it if we confine our attention to England; but 
on the Continent mixed monarchy had been the subject of 
considerable discussion, and from various angles, before 1643. 
A single example must suffice here, but it is one of an earlier 
political writer who accepted and expounded a theory of 
mixed monarchy which in its central principle seems precisely 
the same as Hunton’s. In 1606 Henning Amisaeus of Halber- 
stadt published his first political work with the title Doctrina 
Politico in Genuinam Methodum, quae est Aristotelis, Reducta , and 
in it occurs the following passage: 

There remains therefore a third mode [of mixture in a rcpublicl 
when the nghts of sovereignty arc separated and different ones 

' ° b “™ tions U P°» Aristotle's Politics, The Freeholders Grand Inquest, 
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attributed to different estates. As to Bodin’s objection that sove¬ 
reignty must be undivided, it is false, unless he means only the 
highest and most perfect sovereignty. For there are several heads 
and rights, the mingling of which makes a perfect sovereignty, 
of which, though as an integral whole it may not be shared by 
more than one, there is nothing to prevent the parts from being 
separated and attributed to several. So that, while a portion of 
the sovereignty inheres in the parts, the highest and completest 
sovereignty rests in the whole body, from a concurrence of parts 
which merges their several sovereign powers in one. 1 

But a refutation of the theoretical objections of critics was 
only a part, and not the larger part, of Hunton’s task. In 
addition he had to bring some proof that the English monarchy 
from time immemorial and up to 1643 had been in reality a 
mixed and not a simple form of government. This was the 
most difficult and remains one of the most interesting of the 
parts of his Treatise. Whether Philip Hunton or Henry Feme 
is the better interpreter of earlier English constitutional de¬ 
velopment is a very nice question indeed, which depends for 
its answer on the character of die English Constitution itself 
in the Middle Ages and in the equally obscure period of funda¬ 
mental change in the reigns of the T udors; but difficult though 
it is, this is a question which one cannot wholly ignore who is 
serious in his attempt to form a true estimate of the value and 
importance of Philip Hunton’s thought. During the later 
Middle Ages, as I have attempted to show at greater length in 
another place, 2 in England and elsewhere in Europe, ideas of 
limitations to the legitimate scope of monarchy prevailed 
which conform pretty closely to the limitations accepted by 
both Feme and Hunton. The ruler had a liberum regimen, an 
unhampered control of the administration which was legiti¬ 
mately his as king, and as king the subjects’ goods and rights 
were therefore liis, but his only quoadprotectionem sen adminis- 
trationem. In the crucial matter of the promulgation oflaw this 

1 Doctrina Politico (Amsterdam, 1651), cap. viii, pp. 174-5. 

1 The Growth of Political Thought in the l Vest, pp. 186-200, 364-94. 
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resulted in a difference between royal edicta on the one hand, 
necessary to administration and wholly within the monarch s 
free discretion, and on the other a body of rights inhering m 
the subject by ancient custom which the King at his coronation 
had sworn to maintain and could therefore neither take away 
nor abridge. There is thus a considerable distinction between 
the consensus of the Council to mere administrative orders, 
which the King was free to disregard if he chose, and consent 
to the official promulgation or affirmation of immemorial 
custom defining the subjects’ rights and property, such for 
example as constitute most of the substantive provisions m 
Edward I’s great statutes. It was no doubt the experience or 
the knowledge rather than the authority of the counsellors 
which had originally made their consent advisable in the 
one case and indispensable in the other, but there is a real 
difference between the two kinds of enactment, and m t ic 
course of time it gave rise to the application of the term 
ordinatio to one and statutum to the other. Nor is it strange in 
such circumstances that the distinction between ordinance and 
statute should not always have been entirely clear to the minds 
of men at the time. If it had been, historians to-day might be 
able to define a medieval statute with greater confidence, and 
a decision would also be easier on this great question in dispute 
between Hunton and Feme, whether the King can promulgate 

such a statute, or only the King in Parliament. 

Undoubtedly one great cause of the ambiguity of medieval 
precedents on this point was the late and the gradual develop¬ 
ment of the English bicameral assembly. Another was the 
difference between medieval promulgation and modern eo ¬ 
lation, the former conforming to the preva.luig muheval 
conception of law as custom, the latter consisting m the ex¬ 
pression of a will to which obedience is legally due. 

P By the sixteenth century, it is true, the composition of 
Parliament was definitely fixed and the transition ... enac - 
ments from affirmation to the creation of law was far at 
vanced, but some of Parliament s functions still renamed 


X 
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uncertain in the Tudor period, and the making of new law 
was too recent a phenomenon to attract general attention 
before the closing years of the sixteenth century. 1 Much of 
the ambiguity inherited from the earlier obscure period of 
growth, therefore, still clung to the institutions of the Tudor 
monarchy. Legislation in our modem sense was then a thing 
so new that it should not surprise us to find men uncertain 
whether to classify it with the older edict a which kings could 
freely make unaided, or with ancient customs “quas vulgus 
elegerit ”, defining the subjects’ property which it was ad¬ 
mitted the King could never take in ordinary circumstances 
without their consent, there being little practical difference in 
such a case between a power to take property and a power to 
determine what is property. 

In 1587 the judges declared in the case of Cavendish that 
they were compelled by their oath to obey the law instead of 
an express command of the Queen depriving a subject of his 
proprietary rights, and there are several other like cases in the 
law reports of the reign. But the unenforceable commands 
in these cases have not the formality of a statute. In their 
uncertainty regarding the latter the controversialists turned 
for confirmation of their respective contentions to the words 
in the enacting clauses of the Acts themselves. All supporters 
of prerogative pointed to the fact—which was undeniable— 
that many, if not most of the earlier statutes were enacted, 
cither in the name cf the King alone, or by authority of the 
King and Council, at least with no mention of the Commons; 
while Hunton was easily able to show in reply that in modem 


As late as 156 6 even Bodin seems still to be unaware of it. In his 
Methodns, published in that year, he considers the determination of and 
appointment to judicial office as the highest act of sovereignty. Ten years 
later, in the Republicue, the giving of law to citizens and subjects has 
become the focus of it all. So far as I know, the latter doctrine was 
unheard of before 1576; a generation later it had become practically 
universal among the learned, though Loyscau notes incidentally in his 
Treatise on Seigneuries, published in 1608, that sovereignty and judicial 
authority are still synonymous —en commun langage, ch. iii, sec. 30. 
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times by the customary phrase “and by the authority of the 
same” “The King, Lords, and Commons ” arc always expressly 

referred to. . 

Such a change as this in the words of enactment 1S on, Y a 

formal one, it has no legal significance, Feme contends. The 
evidence of earlier ages is clear in its indication of the King as 
the sole enacting authority, and if he had such exclusive power 
at any time, it was impossible ever afterward, either that the 
subjects should deprive him of it or that he should divest him¬ 
self. If Kings in after times consulted the Commons, this was 
a delegation of royal authority made of mere grace; it carried 
no right. For Hunton, on the contrary, the constitution is 
much more responsive to the social and political development 
of the people. As the King’s original rights were first created 
by consent and compact between King and people so when a 
need for change occurs modifications may be made by a like 
consent, and this is often only a tacit consent. Thus the change 
of phraseology in the statutes marks a corresponding evolution 
in die constitution itself, and the authority of the Commons 
even if new is not a concession but a right, because it has arisen 
out of an agreement between King and people which is no less 

valid because it is only tacit. . 

Much of the argument on this point turned on the results 

of conquest and on the character and effect of such conquests 
in England. The opponents, therefore, submit summaries of 
English history illustrating their conflicting views and running 
back as far as the Gmmma of Tacitus. It is unnecessary to 
follow these, but Feme, of course, considers every conquest a 
complete subjugation, while Hunton insists that m every case 
the new regime of the conqueror was accepted by his subjects 
before it could be considered legitimate. Even the conquest o 
William the Norman, the most important of all, he consider 
a conquest only in name, because the Conqueror succeeded to 
an earlier title and admitted the fact in submitting to an 


election by the Witcnagemot 


:U1U11 UY Ult vv . r 1 > 

On this difficult question of the legislative authority of the 
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Estates, the opinions of contemporaries between 1485 and 
1643 should probably receive more consideration than argu¬ 
ments drawn from the indefinite precedents furnished by the 
obscure developments of the formative period in the Middle 
Ages; on Hunton’s theory of development they undoubtedly 
should. 

It would be no very difficult task to find such opinions in the 
Tudor period, and they would be somewhat conflicting ones, 
but I shall have to confine myself here to two or three im¬ 
portant expressions which occurred after the accession of the 
first Stuart, who with his usual lack of judgment made of this 
historical question a grave constitutional issue. 

The first is from a speech of Sir James Whitelocke, later 
one of the judges of England, in the House of Commons, 
during the great debate on royal impositions in 1610. 1 

The soveraigne power [ Whitelocke says] is agreed to be in the 
King: but in the King is a twofold power; the one in parliament, 
as he is assisted with the consent of the whole state; the other out 
of parliament, as lie is sole and singular, guided merely by his own 
will. And if of these two powers in the King one is greater than 
the other, and can direct and controule the other; that is supremo 
potestas, the soveraigne power, and the other is subordinata. It will 
then be easily proved, that the power of the King in parliament 
is greater than his power out of parliament; and doth rule and 

controule it-So you sec the appeal is from the King out of 

parliament, to the King in parliament; the writ is in his name; 
the rectifying and correcting the errours is by him, but with the 
assent of the lords and commons, than which there can be no 
stronger evidence to prove, that his power out of parliament is 
subordinate to his power in parliament: for in acts of parliament 
be they lawes, grounds, or whatsoever else, the act and power is 
trie Kings, but with the assent of the lords and commons, which 
maketh it the most soveraigne and supreme power above all, and 

1 It was printed in 1641 and again in 1658. From the latter edition it 
was reprinted in Howell’s State Trials (11, p. 477) as a speech of Yelvcrton. 
The Notes of the debate edited by S. R. Gardiner indicate that the speech 
was made by Whitelocke. Parliamentary Debates in 1610 (Camden 
Society), p. 103. 
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controulablc by none....Can any man give me a reason, why 
the King can only in parliament make lawes? No man ever read 
any law whereby it was so ordained; and yet no man ever read 
that any King practised the contrary. Therefore it is the origmall 
right of the Kingdome, and the very natural constitution ot our 
state and policy being one of the highest rights of soveraigne 


power. 

The words of Sir Matthew Hale may seem a little more 
ambiguous perhaps, but they are scarcely less striking. 

No good Subject that understands what he Says can make any 
Question where the Soveraigne Power of this Kingdome resides. 
The Laws of the Land and the Oath of Supremacy teach us, that 
the King is the only Supreamc Governour ot this Realmc. 

He then enumerates six powers included within lus sove¬ 
reignty, and under the sixth he says: 

In him resides the Power of makeing Lawes. The Laws are lus 
Laws enacted by him. 

These are the greate Jura Summi Imperii that the Laws of this 
Kingdome have fixed in the Crown of England, Butt yett there 
arc ccrtaine Qualifications of these Powers, especially ot the t\so 
latter, viz 1 .. . .Though the Legislative Power be in the King, So 
that none but he can make Laws oblidgeing the Subjects ot this 
Realmc, yett there is a Ccrtaine Soleinmtie and Qualification o 
that Power, namely with the advice and assent ot the 2 houses ot 
Parlem*, w‘ h out which no Law can be made. And therefore, 
Proclamations cannot make a law.. . .Itt is certain that the mg 
without the Consent of the Lordcs and Comons 111 arlein nut 
by Proclamation nor by Ordinance, Act ot Council or Ordinance 
cannot make a bindeing Law; and this is so known a truth that 
itt necdcs no Instances to confirme itt.. . .And as ic cannot ma c 
a Law without Consent of Parham*, Soe neither can he Rcpca ^ 
a Law without the like Consente . 1 

But one of the most interesting statements of all on this 
subject was made officially in the King’s name in answer to 


1 Reflections by the Lid Cheife Justice Hale on Mr. 
of the Lawe, printed by Sir William Holdsworth m 
Law, v, pp. 500-13. 


Hobbes his Dialogue 
Ins History oj English 
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The humble Petition and Advice of both Houses of Parliament, 
with Nineteen Propositions sent unto his Majesty the 2 d of June, 
1642 1 which is aptly called by S. R. Gardiner a new edition 
of the Provisions of Oxford 2 and in Clarendon’s opinion 
involved “the disinherison of the crown of all its choice 
regalities, and left only the shadow and empty name of the 
King ”.3 In “his majesty s’ answer”, “tending towards a 
Peace”, the following statements occur: 

We call God to witness, that as for our Subjects sake these 
Rights are vested in Us; so for their Sakes, as well as for our own, 
We are resolved not to quit them, nor to subvert (though in a 
parliamentary way) the ancient, equal, happy, well-poised, and 
never-enough commended Constitution of the Government of 
this Kingdom; nor to make our Self, of a King of England, a Duke 
of Venice ; and this of a Kingdom, a Republick. 

There being three kinds of Government among Men, Absolute 
Monarchy, Aristocracy, and Democracy: and all these having 
their particular Conveniences and Inconveniences. The Ex¬ 
perience and Wisdom of your Ancestors, hath so moulded this 
out of a mixture of these, as to give to this Kingdom (as far as 
humane Prudence can provide) the Conveniences of all three, 
without the Inconveniences of any one, as long as the Balance 
hangs even between the three Estates, and they run joindy on in 
their proper Chanel (begetting Verdure and Fertility in the 
Meadows on both sides) and the overflowing of either on either 
side, raise no Deluge or Inundation... .In this Kingdom the Laws 
are jointly made by a King, by a House of Peers, and by a House 
oi Commons chosen by the People, all having free Votes and 
particular Privilcdges. The Government according to these Laws, 
is trusted to the King. 4 

1 Rushworch, Collections, iv, p. 722 ff. 

1 History of England, x, p. 196. 

3 The Life of Edward, Earl of Clarendon, Part n. 

4 Rushworth, Collections, iv, p. 731. Many years later, in 1669, 
Clarendon recounted the circumstances of the issuing of the King’s 
answer, and it his memory did not fail him his account throws valuable 
light on the authors of it and their political opinions. The Nineteen 
Propositions were issued by the Houses soon after Clarendon had with¬ 
drawn from Westminster to join the King at York, leaving Culpepper 
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If Hunton’s ideas, then, were an evidence only of confusion, 
itwas a confusion shared by many; and one wonders, in light 
of the uncertainty of earlier precedents, whether such a con¬ 
fusion” may not, after all, be an evidence of sounder political 
thinking than the extremer assertions made with such con¬ 
fidence by men like Sir Robert Filmer. Henry VIII had 
declared in Ferrer’s Case, ‘‘We at no time stand so high in our 
estate royal as in the time of parliament ; when we as head and 
you as members, are conjoined and knit together into 011c 
body politic.” 1 In contrast Charles I had struggled desperately 
to supersede parliament altogether and might have done so 
indefinitely but for the Scottish war. Political conditions in 
England in 1643 were indeed vastly different from those of 

and Falkland to look after the Kong’s interests. The King’s reply was thus 
apparently drawn up by Culpepper and Falkland, before their own 
departure for York, which followed soon after, then sent to Clarendon 
who did not issue it till the arrival of his two colleagues and later printed 
and formally issued at York in the King’s name by all three. V, hen he 
first saw the paper Clarendon objected strongly to the phrase the three 
Estates”, which he found in it. "and for this reason Mr. Hyde did not 
advance the printing it,” "since in truth the bishops make the Aird estate 
the King being the head and sovereign of the whole . Falkland, finding 
on his arrival that the paper had been suppressed, appeared much 
unsatisfied”, and intimated that Clarendon therefore disliked it. because 
he had not writ it himself”. Whereupon Clarendon immediately 
procured the King’s consent, and sent it to the Press that night with order 
to lose no time in the impression ”. Falkland, he tells us. was later much 
troubled when he knew the reason; and imputed it to his own inad¬ 
vertency. and to the infusion of some la wyers, who had misled birjohn 
Colepeppcr; and to the declarations which many of the preiatical clergy 
frequently and ignorantly made, that the bishops did not sit in parliament 
as the representatives of the clergy, and so could not be the third estate 
(The Life of Edward, Earl of Clarendon, Part 11) It is to be noted in this 
that Clarendon’s objection to the wording of the King s reply and Falk¬ 
land’s objection, if he had any. were solely to the mention of the King 
as one of the three Estates of Parliament instead of the bishops. There is 
no hint of any disagreement with the statement that the La ws arc jointly 
made by a King, by a House of Peers, and by a House of Commons 
Clarendon’s views on this matter, expressed at the end of his life in his 
answer to Hobbes’s Leviathan, are no indication of lus opinions in 1642. 

1 Parliamentary History, 1, p. 555 - 
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Henry VTII’s time, and the fatuity of the first two Stuarts is 
one important cause. But it is not the sole cause, as the later 
years of Elizabeth clearly show. By 1643, as Sir George 
Prothero says, “the nation had outgrown the tutelary stage”. 1 
Whatever the causes, King and Parliament were no longer 

knit together ’ ’; while all the constitutional precedents which 
either could cite presumed that they were closely “con¬ 
joined”. 

Where law and precedenc can be properly and honestly cited 
by two powerful and uncompromising antagonists, the struggle 
between them cannot by any possibility be kept within constitu¬ 
tional bounds—a revolution is inevitable. The men of the Tudor 
period had in mind a commonwealth of which the King was a 
member. “King in Council” had not yet been arrayed against 
“King in Parliament”. They had not anticipated the case of a 
divergence, between the elements of which Parliament was com¬ 
posed. But that divergence at length came, and the very closeness 
of the tie between King and people under the Tudors served to 
make the rent between them the wider under the Stuarts. 2 * * 

Before his death Sir Walter Raleigh foresaw that 

If the House press the King to grant unto them all that is theirs 
by the Law, they cannot, injustice, refuse the King all that is his 
by the Law. And where will be the Issue of such a contention? 
I dare not divine, but sure I am, that it will tend to the Prejudice 
both of the King and Subject. 5 

It is evident that some change in the constitution was in¬ 
evitable, and on Hunton’s theory, as we have seen, it was not 
impossible; “The years that revealed the splendour of English 

1 Select Statutes and other Constitutional Documents Illustrative of the 

Reigns oj Elizabeth and Janies I, Introduction, p. xxix. 

C. H. Mcllwain, The High Court of Parliament, p. 343. In the volume 
ju>t cited (p. 369 ft.), published in 1910, some general conceptions 

touching sovereignty are set forth or implied, which I have been led by 
further study and more mature consideration to review and in part to 
discard. 

5 The Prerogative of Parliaments, Harleian Miscellany, v, p. 208 (edition 
of 1745). 
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literature, that gave us Shakespeare and Ben Jonson, Richard 
Hooker and the King James’ version, gave us in politics a 
new kind of Commons that was by and by to make inevitable 
a new constitution.’’ 1 But if Charles I from his accession had 
observed the principles he admits in the reply to the Nineteen 
Propositions the change might have required no civil war to 
bring it about. In 1642, and conceivably even in 1643 when 
Hunton wrote, if men had been convinced of the entire good 
faith of the King, a peaceful outcome might not have been 
wholly out of the question. It is, therefore, scant justice to 
Hunton to assume that it was mere confusion of mind that led 
him and so many others with him still to retain some hope of 
a restoration of the old harmony, and to propose, almost in the 
very words of the King himself, the ancient constitution as a 
basis for the reconciliation. His solution is valid, ot course, 
only if his interpretation of that constitution is not unsound. 

Filmer cites Bodin at length to disprove both Hunton s 
mixed and his limited monarchy, quite properly for the 
former, totally without warrant for the latter. Bodin had 
asserted in his Republique that the royal monarchies of France 
and England were essentially alike in that the monarchy in 
each case was limited in scope, absolute in authority, and 
mixed in administration only, not in power. In this statement 
Hunton agreed with all but the last part as true ot the mon¬ 
archy in England, and it is pertinent to inquire whether there 
were not in the English political system some unique features, 
some differences from the French constitution, on which he 
might reasonably ground the reservation he thus makes 111 
holding that the English sovereign is a corporate one even m 

respect of power or authority. 

In considering this it is important to remember that tor 
Bodin, for Hunton, for all Hunton’s critics, such as Filmer and 
Feme, and in fact for practically every theorist of importance 
at the time, the crucial element in determining the seat ot 

■ Wallace Notcstein, “The Winning of the Initiative by the House ot 
Commons”, Proceedings of the British Academy, 1924, p- 53 - 
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sovereignty was the authority to make a binding law; legisla¬ 
tive power was primum ac praecipuum caput majestatis to which 
all other governmental powers were merely incidental. In the 
second place, one must not forget another of Bodin’s political 
maxims, not so generally accepted as the former, but admitted 
by many, including, apparently, Hunton and Feme, though, 
of course, not Filmer; namely, that supply is properly no part 
of sovereignty at all; unlike the making of law it is a voluntary 
grant by subjects, and therefore a ruler may be truly “sove¬ 
reign” though he cannot tax his people without their consent, 
provided his authority is “absolute” in administration, of 
which law-making is the principal part. For Bodin it is in fact 
this very inability to take property which marks out a ruler 
as a royal monarch, instead of a seigneurial one who rules over 
slaves instead of subjects. 

If these two points of Bodin’s political formula are kept in 
mind, the first of them especially, it becomes evident that the 
usual comparison drawn between the working systems of 
England and France between 1500 and 1643 is somewhat 
misleading when applied to this problem of sovereignty. The 
greatest difference between them, as is usually noted properly 
enough, is the regularity and comparative frequency of the 
meetings of the Estates in England and the almost complete 
suppression of them in France in the same period. But in 
France, and in the theory of Bodin based largely on actual 
conditions in France, tliis could have little to do with the seat 
of sovereignty, because the Estates there when they rarely met, 
met not to assist in the promulgation of law, but only to grant 
a supply or to tender petitions to the King; they had no regular 
part in legislation. If, then, one is to make a valid comparison 
of France and England on this matter of sovereignty in dispute 
between Hunton and Feme, it is not the ftats Generaux that 
should be contrasted with the Parliament in England, but the 
French Parlement ; for in legislation proper, the real point of 
comparison in locating sovereignty, the French Estates have 
no such part as the English Estates have. In France, the royal 
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ordonnances which correspond to English statutes are registered 
and must be registered in the Parlement of Paris; in England, 
to become binding law, a similar rule must be formally 
enacted “by the advice and consent of the King, the Lords, 
and the Commons in this present Parliament assembled and 
by the authority of the same . 

It is not strange, therefore, that Bodin should say: 

Si le Prince souverain esc suget aux cstats, ll nest ny Prince, ny 
souverain: & la Republique n’esc ny Royaume, ny Monarchic, 

or that he should add with special reference to England 

Nous conclurons done que la souverainctc du Monarque n’ese 
en ricn alcerec, ny dnninuee pour la presence des cstats.. . .lar 
ainsi on voit que le poinct principal dc la inajeste souverame, 6 c 
puissance absolue, gist principalcment a donner loy aux sugets cn 
general sans leur consenccnienc. 1 
Nor is it surprising that Loyscau should declare 

quo le Royaume de France est la Monarchic la mieux ecablie qui 
soit, & qui ait jamais cste au tnonde, estant cn premier lieu une 
Monarchic Royalc, & non pas Seigneunalc: une Souveramete 
parfaitc, i laquclle les Estats n out aucunc part . 

But neither of these writers makes so defimte a statement re¬ 
garding die Parlement, and their contemporary, Guy Coquiile, 


says, 

Les loix 6 c Ordonnances des 
vcrifiees cn Parlement, ou en autre 
de 1’affaire; autrement les sujets n 


Rois doivent ctre publices & 
Cour souveraine, scion le sujet 
en sont liez. 


adding, significantly, 

Ccs Parlcmcns sont ctablis par forme de contrats fairs par le 
Roy avee le peuple, 6 c pour le soulagcmcnt d iceluy.’ 

My purpose in this discussion, is merely to show that die 


« Us six livres de la republique, liv. I, ch. vui (edition of 1577, PP- i°o-i 


io 3 - 4 )- f . , 

2 Traill des seigneuries, ch. 2, sec. 92. 

} Institution au droit des Francois, p. 2, Les ceurres 


de Maistre Guy Coquiile , 


tome 11 (Bordeaux, 1703)- 
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customary parallel between the frequency of Parliaments in 
England and the infrequency of meetings of the French 
Estates is a matter which has very little to do with the issue 
between Hunton and his opponents. I am not here concerned 
further in the interesting problem of the true relation of King 
and Parlement in the enactment of ordotinances. For it is cer¬ 
tainly clear enough that no man living in England in 1643 
could remember a time w'hen it was not universally admitted 
that no statute could command the obedience of subjects, as a 
matter ot fact, if it were not assented to by Lords and Com¬ 
mons, whatever one’s theory of this assent might be. The 
difference between the two systems was momentous, for the 
High Court ol Parliament included die people’s elected repre¬ 
sentatives, the cour souveraine, none but lawyers; the “glorious 
revolution” was a success, the Fronde , a failure; and when 
revolution finally came to France, the Tiers £tat swept the 
monarchy away altogether. 

Hunton’s corporate sovereignty, or mixed monarchy, is 
the theoretical formula for the actual authority of the English 
“King in Parliament”, and a consideration of the historical 
importance ot his theory, if not of its general adequacy, would 
be incomplete if it did not take brief account of the part played 
by bis idea of corporate sovereignty after the Restoration. 
But it requires no proof to show that the Whig theory of 
sovereignty which triumphed at the Revolution and is incor¬ 
porated in the Revolution settlement is, on this question of 
mixture, the sovereignty of Philip Hunton; though some of 
its later exponents, such as Lord Mansfield, no longer believed, 
as Hunton did, that the supreme authority if mixed was ipso 
facto limited. It is by that time an accepted principle that the 
English monarchy is a mixed one and that the supreme 
authority legally rests in the King, and the two Housesjoindy. 
1 rue, the leading member of this corporate body is no longer 
the King as in the older time, but die Estates; yet sovereign 
action was tor a time after 1689 in actual tact their joint action 
only, and in strict law it has remained only such even to our 
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own day. Since the reign of Queen Anne a more republican 
principle than Hunton’s has prevailed in the convention that 
the monarch shall not withhold assent to a bill to which the 
Lords and Commons have agreed, but no act has ever been 
passed but by the King in Parliament. At the Revolution, 
political power, in the sense of actual supremacy, shifted from 
the King to the aristocracy, as it was later to shift to the 
people; but the sovereign remained, and still remains, the King 

in Parliament. 1 

In the latter part of the eighteenth century a new contention 
arose concerning sovereignty, separating Englishmen both in 
England and in North America, but the division of parties 
was on the question whether the sovereignty was a hunted or 
an arbitrary authority, not whether it was vested in the King 
alone or only in King and Parliament. Throughout it ah 
Hunton’s mixed monarchy was never questioned in law and 
a republican advance beyond it was always tacitly assumed m 

practice. 


. In proof of the importance of Hunton s theories after the Restoranon 
and particularly at the time of the Revolution, the followmg examples 
might be cited among others: "The Judgment and Decree of tl e Um- 
versity of Oxford against certain Pernicious Books and 
Doctrines Proposition 3, that The sovereignty of England is in the three 
King Lori and C_Ig Hunmn of Hi.ind 
and Mixed Monarchy, Baxter, H. C. Poht. Catccn. u JJ V .. . 

(London, .69a), P- 154 ); State Tracts (London^ ■««). P- « 47 ^ 

of State Tracts (London, 1705). h PP- * 53 . Revolution 7 

the best evidence of the mfluencc ofHunton s rea 1 Bibliotheca 

aside from its republieation twice in 1689. appears m t 
Pound: or An Enquiry into the Ancient Constitution of the English <Zo,ern- 

ntent .. .. Thirteen Dialogs (London. .694). ^ “*£**“ ‘ AuchoVs 
72) deals specifically with mixed monarchy, and o Hunton’s 

made use of” in the list of books which precedes it one is Hunton s 

Treatise of Monarchy. The dialogue itself, however, ,s a better mdicanon 
of Hunton’s influence than this list; from beginning to end it is sacurated 
with Hunton’s ideas often expressed in Hun,on s.exact tern n Tin. book 
was written by the Whig historian, James Tyrrell, and contams prob y 
*e most elaborate and extensive coUecoon of ctations ever made in 

justification of the Revolution. 


YvdoH 
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For the reasons recited above I venture to put in a modest 
plea for reconsideration of any judgment which condemns 
Philip Hunton’s theories of the state as “extraordinary con¬ 
fusions” that “naturally gave the absolutists an easy triumph”, 
or asserts that Sir Robert Filmer’s Observations on Hunton’s 
Treatise “contains an annihilating criticism”. 

Hunton’s is a theory of a government which must be 
precarious because it is based on harmony, and harmony, 
unfortunately, never lasts long unbroken among men. His 
ideal, therefore, could probably never have remained actual 
for long without some change from its original form, a fact 
to which Hunton was less blind than his opponents. Of 
necessity it was short-lived, because the times were transi¬ 
tional. Yet if England’s political development since 1660 has 
on the whole been a peaceful evolution instead of a bloody 
overturn, some part of the credit cannot be denied to minds 
like Hunton s, which endeavoured “a thanklcsse Moderation 
twixt two Extremes”. In its own time his theory played its 
part and no unimportant part in the unique development of 
English constitutionalism. Nor is this all. I cannot escape the 
conviction that in the entirety of Philip Hunton’s theory of 
the state, erected upon the solid foundations ofBodin’s Rechts- 
staat, we have on the whole a nobler and truer ideal for any 
peaceful commonwealth than Filmer’s fantastic patriarchal 
power; or Hobbes’s sovereignty of might which hangs once 
more like a cloud over the earth, with its psychology of fear and 
its assumption that our primitive state, if not even our natural 
one, is the “war of every man against every man”; or even 
Austin’s present-day variety of the latter, which concedes to 
any ruler able to exact habitual obedience from “the bulk” of 
a people, an unlimited authority touching all to override die 
r ights of any—despotism by plebiscite, our modem form of 
“popular” sovereignty'. 



X 


THE TRANSFER OF THE CHARTER TO 
NEW ENGLAND AND ITS SIGNIFICANCE 
IN AMERICAN CONSTITUTIONAL 

HISTORY 


“Neither the Short nor the Long Parliament at their assem¬ 
bling in 1640 contained a single Republican. Such is the 
statement of a competent modem historian of the period, 

Mr G. P. Gooch. 1 , 

It is probably true, but it is one of those truths of which we 

are aware but do not know, for we seldom consider what it 
means. And yet it has a profound meaning for American 
history as well as English, for it was before 1640 that the 
foundations of Massachusetts were laid. If there was no repub¬ 
lican elected to Parliament in 1640, how many presumably 
came to New England between 1630 and 1640. In 1661, 
Governor Endccott declared to Charles II: 


Our wittnes is in heaven that wee left not our countnc vpon 
any dissatisfaction as to the consticut.on ofthe civil.staten- ■ - I 
were in rebellion or schisme that wee wittingly left our dwellings 
Z our ole. or eontinew our dwellings ... this sttainge land, saue 

vs not this day*. 

If Mr Gooch’s statement is true, possibly wc are warrante in 
accepting Governor Endecott’s with fewer reservations than 

some modem historians have insisted upon. 

But what has all this to do with the transfer of the Charter 

and its importance for later American history. ossi y 
. G. P. Gooch, Political Thought in England from Bacon to Halifax 

^Ebe^H'i'rS; HtoorUd Colics (PWUdcIphiu . 794 ), ». PR- 
580, 582; Records of Massachusetts (Boston. 1853). « v . 1 jrt '• PP* 45 ’ 45 
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connection may briefly be made clearer by the following 
propositions: 

First. The Charter granted by Charles I in 1628/29 to the 
Governor and Company of the Massachusetts Bay in New 
England is, on the whole, the most important of all our 
colonial charters in its constitutional results. This I hope later 
to illustrate, if not to prove. 

Second. This Charter of 1628/29, in form and legal effect, 
diff ers in no essential way from a number of other American 
charters of the same period. This is probably too obvious to 
need proof. 

Third. If the Massachusetts Charter is significant, and this 
significance is not owing to its form, we must look for that 
significance in something else. We find it, in fact, in the use 
made of the Charter by the corporation—its transfer to 
America and the manipulation of it after the transfer. 

Fourth. If Governor Endecott is accurate in saying that 
these tilings were done “wittingly”, we may assume that 
some of this manipulation of the Charter was foreseen and 
intended by the incorporators before their migration. As 
Professor Osgood says, they “were in a pre-eminent sense 
self-conscious”. 1 

Lastly. These intentions must have been formed and 
coloured, in part, by the conditions ecclesiastical and consti¬ 
tutional existing in England not after 1640, but before; and 
before 1640 not a single republican had ever been elected to 
Parliament, not one was chosen even in 1640. The incor¬ 
porate >rs of Massachusetts likewise were “wittingly” planning 
neither schism nor rebellion, as they defined these, and in 1661 
they still considered their own former actions as neither 
schismatic nor seditious. 

Clearly, if we arc ever to understand the influence of the 
Massachusetts Charter on later American constitutionalism, 
we must first know what it actually was. If later American 

1 Herbert L. Osgood, The American Colonies in the Seventeenth Century 
(New York, 1904), 1, p. 200. 
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theory depended on the views and purposes in regard to 
Church and State of the incorporators of the Company, then 
the substance of those views and purposes can best be found 
by a study of English history, particularly English intellectual 
history, before the year 1640. No small part of the attac s 
made in recent books upon the founders of New England arc 
the result of inadequate knowledge or understanding of the 
constitutional and intellectual history of England m the earlier 
part of the reign of Charles I and before. 

It is a significant fact that the critical years in the forming 
of this Colony are also the years between the Petition of Right 
and the Long Parliament, that period of eleven years 111 which 
no Parliament was summoned, the longest in all English 
history. It is in the ideas, the fears, the convictions, the con¬ 
stitutional views of this period in England that we must find 
the background of the Massachusetts Charter. 

In 1641 Henry Martyn declared to Edward Hyde, afterward 
Earl of Clarendon, “I do not think one man wise enough to 
govern us all”, which, Clarendon says was the first word 
he had ever heard any man speak to that purpose . 1 he 

founders of Massachusetts were not radicals, levellers, or anti- 
monarchists. They were, in most respects, conservatives in 
both Church and State. They favoured neither schism nor 
rebellion. They were Nonconformists, it is true, but this to 

them did not mean unorthodoxy, schism, or sc ition. James 

had called the Puritans “novelists” 2 , but this they denied. 
The real innovators, they insisted (with some truth), were 
not they but their Laudian opponents. Mr Keith Felling, 
himself a high Anglican, has admitted in his history °t the 

Tory party that the very founders of Anglicanism, re 1 mm< p 

Parker and his fellows, would themselves have been called 


« [Edward Hyde, First Earl of Clarendon], The Life of Edward, Lari of 

Clarendon ( Oxford, 1827), l, p. 9 2 - , , . c . . , r 

1 Charles H. Mcllwain, cd.. The Political Works of James I 
Mass., 1918), p. 274 - James I used this expression in the speech open. fc, 

his first Parliament, in 1603. 
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Puritans if they had lived in the seventeenth century instead 
of the sixteenth. Before the Savoy Conference following the 
Restoration, men with such ecclesiastical views as John 
Winthrop’s might, and often did, consider themselves the 
truest members of the Church of England. Governor 
Endecott was speaking truth when he said the founders of 
Massachusetts were not wittingly schismatics. 

But it is the secular side of their views that mainly concerns 
us here. Governor Endecott also said they were in no sense 
rebels. He denied that they had taken an active part against 
the King in the Civil War. “Wee are not seditious as to the 
interest of Caesar.” These statements have sometimes been 
dismissed as the words of flattery or even deceit, used merely 
to save the Charter. This is more than doubtful. England 
before 1640 was not anti-monarchical, neither was Massa¬ 
chusetts. The views of a Hampden and a Hyde were not so far 
apart before 1640. I doubt very much whether John Winthrop 
and Falkland, if they had ever chanced to meet, would have 
found much to quarrel with in each other's political or con¬ 
stitutional views. Even Sir John Eliot, the martyr to free 
speech in Parliament, wrote a book, De Jure Majestatis , which 
is one of the strongest of all the defences of monarchical 
government written in the seventeenth century. 1 His bio¬ 
grapher, John Forster, has garbled it outrageously in his frantic 
attempts to make his hero a Whig. In New England John 
Winthrop remained scarcely more ot a parliamentarian than 
Eliot had been. In 1641, he says, the leaders in Massachusetts 
rejected oflers ot help from the English Parliament “for this 
consideration, that if we should put ourselves under the pro¬ 
tection of the parliament, we must then be subject to all such 
laws as they should make or at least such as they might impose 
upon us”. 2 There is reason to believe that the founders of 

1 Sir John Lliot, Dc Jure Majestatis, or Political Treatise of Government 
(Alexander B. Cjrosart, cd., London, 1882). liut sec p. 79 tor a slight 
correction. 

James K. Hosmcr, cd., Winthrop sJournal (New York, 1908), ii, p. 24. 
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Massachusetts held views not unlike this when they first came 
to America, and probably before they came. It was as early 
as 1632 that Winthrop tells us how he quieted the scruples or 
the men of Watertown against paying a tax imposed upon 
them, with the assertion “that this government was rather in 
the nature of a parliament” than of that of a mayor and 
aldermen. 1 In 1646 the Presbyterians charged the leaders of 
the Colony with just such views as these. They were said to 
consider die Colony “rather a free state than a colonic or 
corporation of England”. 2 The answer of the General Court 
is remarkable. It docs not deny that diese are its views. It 
reiterates them and openly defends them, hi Eng an , it is 
admitted, “the supreame authoritie” may be in the high court 
of Parliament, but “The highest authoritie here is in the 
general court, both by our charter and by our owne positive 
lawes”. And to hold this involves no breach of the oath of 
allegiance, since “our allegiance binds us not to the lawes of 
England any longer than while we live in England . 

These are remarkable statements, and other hke ones might 
be added. But they arc not usually regarded as expressing the 
normal and habitual view of Massachusetts on these questions 
For my own part, they seem both norma and habitual, a fair 

expression of a constitutional view firmly k Y som Y. 0 
the leading founders of this CommonwcaJt 1 pro a y e ore 
they migrated, one of the main reasons why t icy eterminc 
to bring their Charter over with them and to treat it as after¬ 
ward they did, as a true instrument of government. It is most 
important to bear in mind, in this connection, t lat ic me or 
porators left their mother country before die quarre in 
England between King and Parliament had passe rom 
controversy over law into a life and death strugg e or master). 
The history of these critical years before 1640 las in gemcra 
been given too strong a Whig flavour by later historians. iey 

- James K. Hosmcr, cd„ Winthrop sJournal (New York. .90S), 1, p. 74 - 

1 The Hutchinson Papers (The Prince Sociery, 1865). 1. P- 2 iJ- 

3 Ibid. pp. 230-31, and Hosmcr, Winthrop s Journal, 11, p. 301. 
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have thrown back the ideas of 1689 into the period of the 
Petition of Right and sometimes with little discrimination. 
The principles of the Bill of Rights, however, are at bottom 
revolutionary; those of the Petition of Right, are still con¬ 
stitutional. The founders of Massachusetts belong, in thought 
and action, to die constitutional epoch of the Petition, not to 
the revolutionary epoch of the Bill. They regarded an 
American “free state” under the prerogative compatible with 
the constitution, in a way impossible for English revolutionary 
Whigs of the next generation. The incredible folly of Charles I 
had not yet divided his subjects into the two irreconcilable 
groups, one holding doctrines of divine right and unlimited 
obedience, the other, a republican, or even a democratic, 
theory of the state. 

There is evidence that the constitutional view thus held by 
the founders of die Colony existed in Massachusetts nearly a 
century and a half later. It is one purpose of this paper to 
inquire whether this later view is connected in any way with 
the doctrines of 1632. 

The principle that allegiance to the English King involves 
no obedience to the English Parliament, as everyone knows, 
is the accepted political, if not legal, principle in all English 
self-governing colonies to-day. I have contended elsewhere 
that it was also the final and the strongest of the American 
constitutional contentions before the American Revolution. 1 
Here we arc concerned only to ask whether it was not in a 
rather special sense a Massachusetts doctrine, held here from 
the first planting of the Colony, revived after the Declaratory 
Act of 1766, and transferred from here about 1774 to the other 
colonies. 

With one important exception (the Resolves of the Assem¬ 
bly of Virginia in 1765) it is a noteworthy fact that the earliest 
clear statements of the constitutional position of America to 
be found in die continental colonies between 1771 and 1776— 
the theory that they were subject to the King of England but 
1 Charles H. McDwain, The American Revolution (New York, 1923). 
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not to the Parliament of England—all seem traceable, more 
or less directly, to Massachusetts. The colonics retain allegiance 
to the King but they reject the authority of the Parliament in 
England because they have parliaments of dieir own in their 
colonial assemblies. But how does this differ in any essential 
way from what Governor Winthrop told the men of Water- 
town as early as 1632, when he showed them that the General 
Court of the Massachusetts Bay was "in the nature of a 
parliament”? If we find such statements as this earlier and 
oftener in Massachusetts than elsewhere ui the colonial period 
and later find in the years from 1771 to I 77 6 C * 1CSC same state¬ 
ments coming again from Massachusetts earlier, more clearly, 
and more frequently than from the other continental co omes, 
it is not unnatural to conclude that this is not altogether an 
accident. Wemayevcn be justified in saying that tins American 
constitutional doctrine probably came m large part trom t ic 
conditions existing under the first Charter of Massachusetts 

Ba Asidc from the reference in Virginia referred to above, the 
earliest statements of this doctrine that I have met v, it 1 a ter 
the Stamp Act occur in the writings or speeches of Benjamin 
Franklin. In 1766 he told a committee of the House of Com¬ 
mons in England that "the colonies arc not supposed to be 
within the realm; they have assemblies of their own, winch 
arc their parliaments”, almost the very wor s o overne 
Winthrop in 1632.' Other similar expressions occur else¬ 
where in Franklin’s writings. But Franklin was bom here, 
grew up here, and here received all the formal education he 
ever got, to say nothing of the informal whic 1 was more 
important. He did not leave Boston till he was seventeen, a 
remarkably mature young man for his age. It t oes not seem 
a very wild guess to say that there was probably a real con¬ 
nection between the words of Governor Wint irop in 1 > 3 - 
and those of Franklin one hundred and thirty-four years later. 

* William Cobbctt. cd.. The Parliamentary History of England (London. 
1806-20), xvi, column 156. 
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If you will move on another five years to the year 1771, we 
shall find another statement of the same constitutional view 
and one in some ways even more striking. It was the custom 
for a number of years after 1770 to celebrate the so-called 
Boston Massacre by an oration delivered in the Old South 
Meeting-House. The first of these annual orations was de¬ 
livered in 1771 by James Lovell. One of its periods was as 
follows: 

The declarative vote of the British parliament is the death- 
warrant of our birthrights, and wants only a Czarish king to put 
it into execution. Here then a door of salvation is open. Great 
Britain may raise her fleets and armies, but it is only our own king 
that can direct their fire down upon our heads. He is gracious, 
but not omniscient. He is ready to hear our appeals in their 
proper course: and knowing himself, though the most powerful 
prince on earth, yet, a subject under a divine constitution of law; 
that law he will ask and receive from the twelve judges of 
England. These will prove that the claim of die British parlia¬ 
ment over us is not only illegal in itself, but a down-right 
usurpation of his prerogative as king of America . 1 

To James Lovell, George III was “King of America” as well 
as King of England, and he had parliaments in America as 
well as in England, of which he was an integral part. There¬ 
fore, if die Parliament in England interfered in the business 
of the parliaments of America, it was exceeding its authority 
and trampling not only on the rights of die colonists but of 
their King. Again, 011c is tempted to ask, where did this 
Massachusetts man get diese ideas, and how far does this 
striking expression of them differ essentially from the con¬ 
stitutional doctrines of 1632 voiced by Governor Winthrop? 

Moving on again, diis time about a year and a half, to the 
well-known proceedings of die Boston town meeting in 1772, 
we find them complaining that “the British Parliament have 
assumed the power of legislation for the colonists in all cases 


1 Hezekiah Niles, The Principles and Acts of the Revolution in America 
(New York, 1876), p. 19. 
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whatsoever”, and have “ exerted that assumed power" S From 
this time on expressions of this idea become so frequent here 
in Massachusetts that I can mention only a few of them 
Between 1774 and 1776 you can find similar statements 
Pennsylvania, Delaware, and Virginia, but in Massachusetts 
they are more frequent and they began much earlier. In fact, 

they arc almost continuous here from 1772 on. 

The next expression to be noticed came in March, 1773 - 

an answer to a speech of Governor Hutchinson made by the 
Massachusetts Assembly and probaWy written by Samue! 
Adams: “ Our ancestors”, they declare, considered the land 
which they took possession of 111 America, as out of the bounds 
the kingdom of England, and out of the reach and extern 
of the laws of England; and that the king also, even m the act 
of granting the charter, considered the territory as not within 
the*realm.” So it follows, they say, that our ancestors here m 

Massachusetts believed that “the right of being govt"'- y 

laws, which were made by persons m whose Section they 

had a voice they looked upon as the foundation of English 

liberties By th/compact with the king, in the charter they 
iiDcrtics. oy i p thcy y j lavc been it they 

were to be as tree m America as y frcelv 

had remamed within the realm; and, th-refo e^hey freely 
asserted that they ‘were to be governed by laws made ly 
themselves and by officers chosen by themselves . 

We now cornel the next year, , 774 , » the adoption of 
what I venture to call the Massachusetts doctrine, u, the famous 
declaration of the Second Continental Congress at Phila¬ 
delphia, and to the important part played by tohuMts 
its nrcoaration On 17 September 1774 . there were laid before 
the Congress certain resolutions of delegates from towns m 

the county of Suffolk in Massachusetts drawn, up shortly 

before in meetings held at Dedham and Milton. These re olo¬ 
tions declare that George III is “justly entitled to the allegiance 

. Samuel E. Munson. cJ„ Sources and Documents illusUotiW 
Revolution, .764-1788 (OxforJ. l»2j). p. 91 - The italics are mine. 

1 Niles, Principles and Acts, pp. 90-91 ■ 
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of the British realm, and agreeable to compact”—a reference 
to die Charter—‘‘of the English colonies in America”. But 
they complain of recent acts of the British Parliament as 
breaches of “the laws of nature, the British constitution, and 
the charter of the province”, and assert “that no obedience is 
due from diis province to either or any part of the acts above- 
mentioned”. These resolutions were spread on the minutes of 
the Continental Congress; 1 then the delegates proceeded to 
draw up their own famous resolution. The first draft of it was 
made by Major John Sullivan of New Hampshire; 2 it asserts 
in principle the old Massachusetts doctrine—a fact scarcely to 
be wondered at, since New Hampshire was mainly settled by 
colonists from Massachusetts, during the latter half of the 
seventeenth century was practically a part of Massachusetts, 
and drew its constitutional views from the same sources as 
early Massachusetts Bay. But Major Sullivan’s draft was not 
quite strong enough, so the Congress ultimately accepted an 
amendment made by John Adams of Massachusetts, and the 
famous provision as finally agreed on was his work. In part 
it reads as follows: 

Resolved, 4. That the foundation of English liberty, and of all 
free government, is a right in the people to participate in their 
legislative council : and as the English Colonists are not repre¬ 
sented, and from their local and other circumstances, cannot 
properly be represented in the British parliament, they are entitled 
to a tree and exclusive power of legislation in their several pro¬ 
vincial legislatures, where their right of representation can alone 
be preserved, in all cases of taxation and internal policy, subject 
only to the negative of their sovereign, in such manner as has 
been heretofore used and accustomed. 3 

This provision was adopted by the Congress on 14 October 
1774, and about two months later the question was reopened 
in Boston in the papers of Massachusettensis answered by John 

1 Worthington C. Ford, cd.. Journals of the Continental Congress, 
1774-1789 (Washington, 1904), 1, pp. 32 ff. 

2 Ibid. p. 63 n. 3 ibid, p. 68. 
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Adams under the name of Novations in the most powerful 

and comprehensive statement ever made of the doctrmc ot 

the Continental Congress. It is the old doctrine of Joint 
Winthrop that the assemblies of the colonies are their parlia¬ 
ments and their only parliaments. 1 

No time remains to develop in detail any of the pos.nve 
contributions of the transferred Charter to our later institu¬ 
tions, state and national, or even to mention more than one or 
two of the most important; yet they arc scarcely less sigm 
ficant than the negative ones already referred to 

The first Charter of Massachusetts Bay was not strictty 
popular constitution, because it was m form aiid legal effect 
a royal grant, but in its practical operation after the transfer, 
it approximated a popular constitution more close'y than any 
other instrument of government in actual use up to that .me 
in America or elsewhere in modern times. It stems.no acc 
dent, then, that what Charles Borgeaud has termed lie h 
American constitution accepted by the people ^ andI the fire 
written constitution of modern democracy * A . 
Fundamental Orders of Connecticut of ^9-^M have 
been the work of men who migrated to the Connecticut River 

from Watertown, Ncwtownc. and Dorch ^ b ^from 
of ercatest historical importance came, no doubt, m part rc 

the 8 actual situation of the settlers, in part as a reaction from 

he narrowness of the Boston government, but thcyowefully 

as much to the actual self-government m which Thomas 

Hooker and the other leaders had been active pamapams 

here The first American constitution was an outgrowth ot 

the self-government under the first Massachusetts Charter 

In closing, let me turn to a much later example ol the 

Uo U no. Scwall, was .he 

"c“L Rise o/MoJen. De*ocreuy (London and New 
York. 1X94). P- i 2 3- 
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influence of the early government under the Charter—but one 
scarcely less significant. Massachusetts was not the first state 
to adopt a constitution after independence, but she has the 
greater distinction of being the first to reject one, and she has 
been rejecting them almost ever since. It is difficult now, after 
a century and a half of experience of written constitutions, to 
appreciate how novel they were just after our independence. 
The people were eager to control them and make them really 
“popular” constitutions, but as they had no experience they 
did not know how. John Lilbume and the Levellers about 
1648 apparently thought the best way would be to have the 
people actually subscribe to the document, as had been done 
occasionally to petitions addressed to the King. 1 In the 
American states before the nineteenth century it was deemed 
enough to secure popular control if a constitution were made 
by an assembly elected by the people for that express purpose. 
None, therefore, was submitted to the people for ratification 
except in Massachusetts and New Hampshire, which naturally 
oAcred the only opportunity of rejection. They were sub¬ 
mitted in Massachusetts and New Hampshire—the local insti¬ 
tutions of which were practically die same in origin—because 
the local institutions were better suited to this purpose than 
the machinery of government elsewhere—except in Rhode 
Island and Connecticut, where no new constitutions were 
proposed. But the institution of die town meeting in which 
Massachusetts rejected die first constitution proposed, was 
influenced, I need not point out, at every step of develop¬ 
ment by the ideas and practices obtaining under the first 
Charter. 

If ratification is the chief security for the popular character 
of a state constitution, certainly its formulation by an assembly 
chosen for that particular purpose is the next in importance. 
Mr Hoar has shown in his book on die constitutional conven¬ 
tion that the first distinct assertion of this principle, also, came 

1 Samuel R. Gardiner, The History of the Great Civil War (London and 
New York, 1905), 111, p. 388. 



The Transfer of the Charter to New England 243 
from Massachusetts, in a resolution of the Concord town 

AU these things have become so much a matter of course 
to us that we appreciate with difficulty the boldness and the 
novelty of some of these expedients which have since spread 
all ovel the constitutional world. If you wdl take the trouble 
to enumerate the most important of them, you will find ffiat 
a disproportionately large number come either from Massa¬ 
chusetts or from other colonies which were early subject ive 
her, to the influence of political ideas and political expedients 
which the founders of this Commonwealth brought with 
them—or devised soon afterward under authority of the 

Charter granted by Charles I in 1629 

Company of the Massachusetts Bay in New England. 

. Roger Sherman Hoar, Comtitntional Convention (Boston, 1917), 
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THE FUNDAMENTAL LAW BEHIND THE 
CONSTITUTION OF THE UNITED STATES 1 

It is a very curious and interesting fact that in ordinary 
language we usually speak of a constitutional monarchy as a 
“limited” monarchy. The characteristic that distinguishes 
this kind of monarchy from others for us is a negative, not 
a positive characteristic. We think first of all ot what the 
monarch may not do, not of what he may do. The whole 
history ot modern constitutionalism proves the soundness of 
this instinct. A constituted authority is one that is defmed, 
and there can be no definition which does not of necessity 
imply a limitation. Constitutional government is and must be 
“limited government” if it is constitutional at all. Whatever 
its form may be, whether monarchical, aristocratic, or demo¬ 
cratic, in any state that we may properly call constitutional, 
the supreme authority must be defined and defined by a law 
of some kind. That law may be unwritten and entirely cus¬ 
tomary, as it has been for the greater part of its history; or it 
may be set forth in a single official document as in our state 
and federal constitutions, but in every case it is a law that puts 
bounds to arbitrary will. 

It is true diat in such of our early state constitutions as made 
a tonnal distinction between the “bill of rights” and the 
“frame of government”, the latter usually took up more 
space than the former; but this should not blind us to the fact 
that in any concession of “enumerated powers” such as most 
ot these were, the very' enumeration means a limitation. In 

1 A paper read on 29 December 1937 at the annual meeting of the 
American Historical Association held at Philadelphia, Pennsylvania on 
the one hundred and hftiedi anniversary of the Constitutional Conven¬ 
tion of 1787. 
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many ways the non-cnumcrated powers are more important 
practically than the enumerated, for they establish the boun¬ 
daries of any government that can be called legitimate. 

In creating this government of enumerated powers the 
founders of our state were merely setting forth 111 explicit form 
the essential principle of all historical constitutionalism. For 
most of the past it was the arbitrary power of princes which 
was hemmed in by these rights of subjects. In a popular star 
such as we think ours is, it is the arbitrary will of the govern¬ 
ment to which the rights of the citizens form a barrier But 
the principle is the same. A safeguard is provided in our state 
by the fundamental law of the Constitution; ,t is an appeal 
from the people drunk to the people sober If we have made 
any contribution to modern constitutionalism, it lies in1 the 
effectiveness of these constitutional limitations, in the sanction 
of individual freedom, in withholding from government 

what belongs to the citizen. _ . . • 

It is the earlier history of bills of rights of ‘j 1 ! 5 “S 
feature of our constitutional system, that I should like briefly 
to trace, for it is this negative feature, and not its positive 
provisions, that constitutes the chief bulwark of liberty as 
well during the whole history of modern constitutionalism 
as in our existing government. It is our most precious heritage 
from the past constitutional struggles of our race 

The framers of our Constitution-thc Constitute “ 
finally adoptcd-wcrc under the constant fear of an arbitrary 
rule such as they thought they had suffered under as colon, s 
Therefore they incorporated in our fundamental law 
express negative checks of the bill of rights, w lose us > • 

background I propose briefly to trace, and further estr.c ed 
the legitimate sphere of the federal government by with¬ 
holding from it powers of which some have been shown by 

later developments to be necessary for the pu 
But not content with these precautions, in their c < " 
despotism, they added a dissipation of authority ,n the for, 
of positive checks imposed by one organ of government upon 
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another, and carried to what I must regard as a dangerous 
extreme, a separation of powers which could only have the 
effect of rendering the government they set up both feeble 
and irresponsible. As one foreign observer puts it, in their 
fear of the government’s doing harm, they incapacitated it for 
doing much good. 

These positive checks, I am bold enough to say, are proof 
that the founders of our state had not thoroughly learned the 
lesson of all past constitutionalism—that the really effective 
checks on despotism have consisted not in the weakening of 
government, but rather in the limiting of it; between which 
there is a great and a very significant difference. 

And even to-day, in the protests that have recently arisen 
against the “regimentation” of our times, I fmd a demand for 
the restoration of all our former “checks and balances”, 
usually without much discrimination between these and the 
older historic process of putting dangerous powers entirely 
beyond the government’s sphere of legitimate action. 

“Medieval history'”, as Professor Pollard observed in his 
Factors in American History, “not only contained the germs of 
what was made explicit in modem England, but much of 
what has been made explicit in the history' of the United 
States.” In the historical outline which follows I may have 
to start further back even than the Middle Ages. The outline 
will include only “modern” history, but for the growth of 
constitutionalism specifically the tracing of modem tendencies 
can hardly begin much later than thcsccondorthirdccnturyB.c. 

The Greeks of the pre-Hcllcnistic period apparently knew 
nothing of them. When we translate their word politeia by 
our word “Constitution”, as we always do, we mistranslate 
it. There may be no other English word we could use, but it 
is none the less a very' bad misfit, not so much in etymology as 
in actual content. Plato and Aristotle could think of an ideal 
of which an actual government must be an approximation if 
that government was to be considered good, but apparently 
they had no conception of a definite superior law to which a 
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government must conform if it is to be treated as legitimate. 
They thought of law in terms of politics, we modems think 
of politics hi terms of law. This I take to be the most funda¬ 
mental of the differences between ancient and modem con- 


ceptions of government. 

As modems, therefore, we tend to fix our attention on the 
legitimacy of an act of government where the ancients looked 
merely to its desirability or expediency Such an idea of 
legitimacy could only arise after men had come to think of 
a universal law which had more coercive power than mere 
universal reason, but like reason was coterminous with man¬ 
kind,and what is more, coeval with man himself. Smce states 
are obviously die creations of men in time, this means there¬ 
fore that these states are not as old as dus law of nature. An 
granted that there was such a pre-existent law it became 
inevitable that governments and their acts should be judge 
by their conformity to it rather than to reason atone As 
St Thomas says, those conditions must also be observed which 
arc of the essence of a law. From such a law ofnaturc there 
was a further and obvious inference of rights defined by such 
a law, and if the law antedated the creation of actual states, so 
these “rights of man” were older, more fundamental, more 
universal, and therefore more binding than the merely civil 
law of any particular state. It is but a step further to say as 
St Thomas Aquinas did in the thirteenth century that a state 
may promulgate a civil law beyond tins law of nature but 
never a binding law contrary to it, that a civi . • y 

violating the rights of man is void. . . r 

In brief, for the ancients, the state makes the law, for 
modems, the law makes the state. The first known extension 
of the latter idea was in the Hellenistic period by the Stoics 
but the fullest surviving expression of it was by the Romans 
and the locus dasskus is in the writings of Cicero. What is a 
state”, he asks, “except a society (or sharing) m law pm 
societas) ? “Law is the bond of civil society (ewihs socutatis 

vinculum). 
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The newer, more constitutional idea, is expressed at Rome, 
under the Principate and afterward, in the lex regia by which 
the people conferred on the Emperor an authority defined in 
very broad terms, yet certainly defined. With the gradual 
growth of absolutism earlier restrictions disappear, and by the 
sixth century the authors of Justinian’s Institutes can say that 
in this lex regia the populus concedes to the Emperor not a part 
but the whole of its authority. Throughout all these changes, 
however, the basic conception of a fundamental law is never 
entirely absent, and in the legal sources it survived the en¬ 
croachments of despotism and the fall of the Empire, even¬ 
tually to influence new races for centuries to come. 

These new races in turn brought with them and added the 
new—or rather the very old—conception of law as the im¬ 
memorial custom of the tribe, and when their wanderings 
were finally over and their boundaries permanently fixed, 
this tribal custom became the common custom of a local 
community. The last of these stages, this returning phase of 
territorial law, we characterize by our word “feudal”, and 
from it we arc able to trace the growth of constitutionalism 
up to our own times as a continuous development. 

In a peculiar sense, therefore, feudal institutions and ideas 
may be said to furnish evidence of the beginnings of our 
distinctive modern constitutionalism. And if it be true, as I 
have maintained, that constitutional government is essentially 
limited government, feudalism assumes a special importance, 
for one of its most striking features is the prominence of the 
negative check on government inhering in the rights of feudal 
vassals which no lord, not even a king, may lawfully infringe. 
For the Middle Ages the validity of my thesis of limitation, 
not dissipation of government, depends on the existence of 
evidence clearly showing that contemporaries drew a dis¬ 
tinction between two tilings that we now usually confound, 
autocracy and despotism. Autocracy is unmixed govern¬ 
ment; despotism, lawless government. Under modern con¬ 
ditions they tend in practice to merge—we have startling 
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instances in almost every morning’s news—and we habitually 
treat the two-unfortunately 1 think-as practically identical. 

In feudal times and after, this was not so in either practice or 
theory. Unmixed government and lawless government were 
quite different things, and well recognized as such. Autocracy 
was always accepted as legitimate, despotism never. The Kang 
in other words, was never controUed but always lmutcd. If 
such a limit existed, we should look for it m a perod1 of 
customary law primarily in custom, and m a feudal pmod m 
the custom of fiefs. If the law defining and protecting he fief 
of his vassals is beyond the King * authority to define or 
abridge in the Middle Ages, we may say that it constitutes a 

true limitation of his governmental power. It may 7 

a feudal and scarcely yet a constitutional hnutation but > 

a real and a legal limitation. In France, even Un n 

Revolution, as Viollet notes, the King s ordinance se do, 
touched the “private law”. In feudal England it was fe hat 
they could not legally do so, if this meant ar iitrarj ur j ous 
or diminution or transfer of private rights. Kr ^ 
illustration in a side remark of the author o t ic u 1 ^ 

Exchequer written in the reign of Henry . ■ r n f orcml j 

nature of the current theory and also the di icu tyt ucs 

it against an unwilling King. Among t ic r< . | j 

enrolled in the Exchequer, the master m the Du 
mentioned chattels of fugitives from justice^ winch were 
forfeited to the King. “lam amazed at what you have sa^d 
the pupil repbes. ‘It is surprising in the case of:a lord who 
has rights over both the person and the goods of a delmquc^ 
and has himself committed no offence for w nc 1 cc jj ct 

deprived of his possession. It would seem jus • ■ ( ] jc 

of the King should inflict punishment for an afcv i a 

person of the wrong-doer but should rclinquis i 01, 

even his lands for the use of the lord. „ , Master 

“What disturbs you has disturbed me too , 

“I think we arc wasting time on these things which arc 


9 
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aside from our original topic, but if you must know why this 
is so, it is solely on account of the edict ( assisa ) of the King. 
For there is no one who would presume to resist a royal edict 
which was made for the good of the peace. As I have said it 
is the King’s edict alone, in a case of urgent necessity, made for 
the good of the peace, that furnishes an answer to this im¬ 
portant question.” 

This reply is very significant, but the pupil’s amazement is 
not likely to have been any less after hearing it. “1 see that it 
was not without a cause,” he says, “Now, if you please, let 
us go on to something else.” 

An even more interesting example in an actual case, and a 
remarkably early one, occurred some years before, during the 
reign of Stephen, as recorded by the chronicler of Battle 
Abbey. 

In one of the manors on the south-east coast granted by 
William the Conqueror to the Abbey of Battle, an ancient 
custom prevailed under which all vessels wrecked on the coast 
and not repaired within a certain time should belong to the 
abbot. Henry I, “hating that custom”, by an exercise of royal 
power, issued an edict under which a single living survivor of 
a wreck should have it instead of the lord of the manor. But, 
as the chronicler says, “when the new King died, the new law 
died with him”. On Henry’s death the magnates quashed his 
edict and restored the ancient custom. Soon after this a ship 
sailing from lands of the Archbishop of Canterbury was 
wrecked on this coast, and the abbot’s men by force seized it 
and the cargo, pursuant to “the maritime customs and the 
royal dignities of the Church of Battle”. The archbishop at 
once appealed to the King’s curia and the abbot was sum¬ 
moned to defend the acts of his men. In his defence he asserted 
that a King might at will change the ancient rights of a district 
for his own lifetime, but only by consent of die barons of the 
realm could this change be treated as legitimate afterward. 
Therefore he said he would concede this claim if the barons 
should now declare that it was lawful. This the barons denied 
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“with one voice”, although the King himself was present and 
favoured the archbishop’s cause; and in the end they decreed 
that the abbot had maintained his right and that no further 
complaints of the archbishop were to be heard That was in 
the year 1139. Have we heard it said that judicial review was a 
thing undreamt ofyet in the constitutional convention or 1787 • 
Here in this case is the same question that disturbed the 
master and the pupil in the Dialogue. No one will dare oppose 
an administrative order of the King, but if against private 
right, it cannot be maintained as law, at least after that King s 
death. There certainly is limitation here—some royal acts arc 
ultra vires. But there is no hint of positive compulsion or 
control, or parcelling out of royal authority mtra v,rcs. There 

are no “checks and balances . . , 

If we look carefully through the famous assizes of the next 

reign we find further confirmation of these same views. In 
this general period, rights embodied in ancient custom am 
never spoken of as “made”. In Ac Smyrna dc Leg,bus of 
Normandy, they are said to be “held” from ancient turns, 
“approved” by the prince, and ' preserved by the people 
they arc “established” and “promulgated by the King, am 
“defined” by his Council, as Bracton says. But Henry II s 

<* ** / fnrtn\ tlicv turn out on examination 

assizes arc made {Jacta ), ana tncy uin 

to be administrative edicts, not definitions of rights. In t 
preamble of the Assize of Clarendon in 1 , 66. it is said to be 
“made” with the assent of the magnates but its last scctio 
declares that it shall be in force as long as the King please t 
is clearly concerned with government rather t lan aw, an 
is a temporary thing totally unlike the definition o a 
memorial customary law which from its nature mu be 
permanent. The King, it implies, can at any time qua 
own edict, but a custom enjoyed by his subjects is sc \ oik 
power. This earlier difference between a temporary govern¬ 
mental order concerned with administrative procc urc, a 
an official determination of immemorial custom, is the pre¬ 
cedent for the later distinction between ordinances and statute 
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which we find in the Rolls of Parliament in the fourteenth and 
fifteenth centuries. The latter are always distinguished in the 
same way by their temporary or their permanent character. 
But all are acts of the King, and the King alone can give 
binding effect to any of them. All government is the King’s 
government, there is no other; and any act which is strictly 
governmental he may legally do alone and unaided. Even 
for a period as late as the fourteenth century, Professor Tout 
declares, “The great fact, never to be forgotten, is that the 
King governed the country, and, whatever advice he took, 
was ultimately responsible for all executive acts.” 

In administration the King, as Bracton says, is without a 
peer, much less a superior. Within his legal sphere he is 
“absolute” in the medieval sense of that term. And yet that 
sphere is legally limited; a royal act may be ultra vires. The 
King may be legally an autocrat but he is no despot. Bracton 
puts it all, both sides of it, into a single sentence in his famous 
line: Rex non debet esse sub homitie, sed sub Deo et lege : The King 
is without control, but he is limited by law. Here we find 
essentially the same constitutional doctrine that Sir Edward 
Coke makes his own in the seventeenth century in the famous 
“Case of Proclamations”, and he accepts both parts of it: 
“... it is a grand prerogative of the King to make proclama¬ 
tion (for no subject can make it without authority from the 
King, or lawful custom) upon fine and imprisonment.” And 
yet: “... the King by his proclamation, or other ways, cannot 
change any part of the common law, or statute law, or the 
customs of the realm.. . the King hath no prerogative but that 
which the law of the land allows him.” 

When we come to Magna Carta, “the palladium of our 
liberties”, we see as before the same absolute administration 
within a legally limited sphere. If we took the trouble to trace 
the quarrel between John and his barons from its beginning 
to the issuance of the Charter, we should never find a single 
challenge of the King’s sole right to make and to direct a 
“foreign” war, or, in fact, any part of the royal administra- 
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tion. That is the King’s business. What we do find is a stubborn 
resistance to his attempts to compel by force the attendance 
of his feudal tenants of English fiefs in a campaign in defence 
of his odier dominions across the Channel. The latter invoh e 
no question of royal administration, but a disputed point of 
feudal law, touching the rights and obligations of the tenants 
themselves. The determination of such rights could never be 
legally “made” by the King arbitrarily and alone and enforced 
by arms; they could be only “defined , and defined by a 
judgment of peers which “found what the customary law 
actually was. In Magna Carta we find much legal limitation, 
but no strictly governmental checks. Even the committee o 
twenty-five, in its final section, was no committee tor govern¬ 
ment; it was nothing but a temporary committee for enforce¬ 
ment of the terms of the document, and it was never rev wee 
in any of the subsequent reissues of the Charter. 

For die long reign of Henry III it may be enough to cite t le 
interesting example of the Provisions of Oxford and their 
aftermath, and the classic exposition of our distinction in 
Bracton’s great book on the laws and customs or ng an 
The Provisions of Oxford of 1258 might be considered an 
early indistinct anticipation of modern Englis 1 ca met 
government, for under them Henry III reigned but did not 
rule; but one would search in vain for any balances. I here 
was neither diminution, nor splitting ot royal administration. 
All that was done was to transfer it whole to a committee o 
barons. There was as much solidarity in their rule as m t lat o 
a modem cabinet. But even this was without prece ent, an 
when barons and King agreed to submit to the arbitration ot 
Louis IX of France, his decision was clear and unambiguous 
and wholly in favour of the King. Committee govemmen 
was illegal. The King in person had a right to a liberum regimen , 
that is, an autocratic rule in matters properly be onging to 
government. There is no denial of the legal limits, mt wit un 
these limits the King must be free of all restraint. e iav 
seen that Bracton’s constitutional doctrine was t ie same, 
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there is one passage in his book, much quoted by parlia¬ 
mentarians in the seventeenth century, which seems to con¬ 
tradict it. It is the famous passage which reads: “Moreover 
the King has a master, namely God. Likewise the law under 
which he was created King. Likewise his curia, to wit the earls 
and barons; for the earls are so-called as a kind of associates 
of the King, and one who has an associate, has a master; and 
so if the King is without a bridle, that is, without law, they 
ought to put a bridle on him.” But as Maitland has said, this 
doctrine is flatly contradicted “by at least five statements 
found in all parts of the book”, and the passage is lacking in 
most of the best manuscripts. He concludes that it was “no 
part of the original text”, but an addition by a later hand. 
Nevertheless it is repeated in full by the author of Fleta, 
written in the reign of Edward I; but even diis statement, it 
should be noted, is no defence of checks and balances or of a 
division of authority; at most it merely advocates the substi¬ 
tution ot the will of the majority of a single committee of 
barons for the will of the King in the royal administration. 

In the Year Books, which begin in Edward I’s reign and 
cover the whole remaining medieval period, I know of no 
references to checks and balances, but die discussions of legal 
limits to the prerogative are many, and in them all the King’s 
legal rights are invariably treated under the same ordinary 
feudal definitions that apply to any fief in the hands of a 
subject. Prerogative is a right of the King standing beside, 
but not above the rights of his vassals. These same facts con¬ 
stitute die true interpretation of die famous books of Sir John 
Fo rtescuc, consideration of which may bring the medieval part 
of our survey to an end. In 1932 I suggested that Fortescue’s 
well-known phrase dominiumpoliticum meant merely medieval 
limitation, and not modem control as it had always been 
interpreted. Since then the brilliant studies of a young English 
historian on English constitutional ideas of the fifteenth cen¬ 
tury seem to me to have demonstrated the soundness of this 
thesis beyond a reasonable doubt. 
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It is notorious that the Tudor period was a period ot 
concentrated administrative authority so far as the central 
government was concerned. What is not so well understood 
is the fact of the persistence of the old limits of law winch still 
remained to protect subjects from an exercise ultra vires of 
governmental power. It is true that this power occasionally 
broke through these barriers, and the cases are dramatic, but, 
after all, such cases are comparatively few. No better sum¬ 
mary of the general situation was ever made than by Sir 
Francis Bacon when he said, “although the King in his person, 
be solutus legibus, yet his acts and grants are limited by law, and 
we argue them every day”. In the third year of Elizabeth this 
doctrine was laid down in the Court ot Common Pleas, w hen 
it was said that “the common law has so admeasured his [the 
King’s] prerogatives, that they shall not take away nor preju¬ 
dice the inheritance of any... .The King s prerogative by t it 
Common Law cannot prevail against such a Custom as stall s 
with the Right of Inheritance of another. But the most 
striking case of all in the Tudor period is Cavendish s Case m 
1587, which I have often cited, but must cite once more. To 
late Professor Thayer considered it important enough to print 
in his case-book of American constitutional law. The Queui 
by letter patent had granted to a hanger-on of Leicester s t ic 
lucrative office of writing the writs of supersedeas m the Court 
of Common Pleas, and by letter commanded the justices ot 
that court to admit him to the office. Since it was ega } t ic 
property of another, the justices ignored die coinman . t 
was repeated in a second sharper letter which the justices ' so 
ignored. They were then ordered to appear and explain t lcir 
disobedience. In so doing they said 

that they must needs confess that they had not perfornud the 
orders; but this was no offence or contempt to her Majesty, or 
the orders were against the law of the land, in whic 1 cast it was 
said, no one is bound to obey such an order. And t 'ey sau t ia 
the queen herself was sworn and took an oath to keep icr aw s, 
and the judges also, as regards their willingly breaking t icm. s 
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to this matter, so far as it concerned the judges, they answered 
again that if they obeyed these orders they should act otherwise 
than the laws warranted, and merely and directly against them; 
and that was contrary to their oath, and in contempt of God, her 
Majesty, and the country and commonwealth in which they were 
bom and lived. 

To the end of the Tudor period there was no balance of con¬ 
trol, but a very real limitation of law. As Justice Crawley put 
it later in die Ship-money Case, “In the King are two kinds 
of prerogative regale and legale ”, a statement in which was 
much truth, although Crawley’s interpretation of it was 
probably as politically dangerous as his grammar was bad. 
Crawley’s is essentially the same distincuon made by Sir 
Edward Coke between the “prerogative indisputable”, and 
the “prerogative disputable” concerning tneum et tuum and 
founded by law; or by James I himself when he con¬ 
trasted a judicial decision affecting only his “private pre¬ 
rogative”—in which “I will as humbly acquiesce as the 
meanest man in the land”—and one touching “the absolute 
prerogative of the Crowne”, which “is no subject for the 
tongue of a lawyer, nor is lawfull to be disputed”. Probably 
no clearer statement of these constitutional views could be 
found than the following extract from the instructions of 
Sir Orlando Bridgcman to the jury for the trial of the Regi¬ 
cides in 1660; 

Though diis is an Absolute Monarchy, yet this is so far from 
infringing the people’s rights, that the people, as to their pro¬ 
perties, liberties, and lives, have as great a privilege as the long. 
It is not the sharing of government that is for the liberty and 
benefit of the people; but it is how they may have their lives, and 
liberties, and estates, safely secured under government. 

Between the Conquest and the present many have beaten 
against these legal bulwarks protecting our “ lives and liberties 
and estates”; but in the Anglo-Saxon race they have never 
yet beaten them down. In die Stuart period the disputes and 
the conflicts did not touch direedy this legal aspect of pre- 



Fundamental Law behind the Constitution of the U.S. 257 

rogative; that was assumed. They were concerned more with 
what Crawley called the regal, the absolute prerogative of 
the Crowne”; they began to turn on the Kang s discretionary 
powers, “matter of polity, not of law , in the apt words of 
Hobbes; control and not mere legal limitation was becoming 
the new centre of a new debate and ultimately the cause of a 
great civil war. Subjects were beginning to dispute the 
indisputable. 

With the growth of this new quarrel, with the new formulae 
under which it was finally composed, and its modern outcome 
in cabinet government of a democratic state, I shall not deal 
they are to be dealt with in part in the valuable paper of Dr 
Pargellis; but no one who knows anything of modern English 
cabinet government would venture to say that it is a system 
of checks and balances, and what little check survived to the 
beginning of this century was in large part swept away by the 
Parliament Act of 1911 in taking from the Lords the legal right 
permanently to block an action of die cabinet approved by 
the House of Commons. What is more vital for us here in 
America is the bearing on our own present constitutional 
problems of this history of die past, and above all die history 
of the last twenty-five years. Since the English civil wars of 
the seventeenth century there has been no challenge to con¬ 
stitutional government such as we have witnessed in this last 
decade and face at die present moment. There is a tidal wave 
of despotism sweeping over the world. On diis anniversary 
of our Constitution we find constitutionalism itself threatene 
everywhere as it has never been threatened since the founding 
of our government. We are meeting in Philadelphia this year 
in circumstances as critical as those the framers of our Con¬ 
stitution faced here in 1787. Do we realize as fully as they 
realized the crisis we have to meet? Does the history of 
constitutionalism suggest any cause of that crisis ? Above a , 
can past experience furnish any help in finding a remedy . 

I have attempted the analysis above because I believe t 11s 
past history docs indicate one important cause, and also t le 
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one possible line of defence. The cause, in a word, is the feeble¬ 
ness of government. It must be strengthened. The present 
danger is despotism. It must be prevented, and by legal 
limitations on government. If weakness is the cause, no true 
remedy can he in increasing that weakness; it can he only in 
making government effective, in removing such “balances” 
as prevent prompt and decisive action; but also in seeing to 
it that such action can never jeopard the just rights of any. 
We must preserve and strengthen those bounds beyond which 
no free government ought ever to go, and make them limits 
beyond which no government whatever can ever legally go. 
We must make ultra vires all exorbitant acts of government. 
If the states which are still constitutional hope to remain so for 
the future, they must make their governments strong enough 
to defy die despotisms which now threaten their destruction; 
but above all, as the whole history of constitutionalism also 
shows, they must never let this strength become the lawless 
usurpation, divorced from right, under which individual 
liberty' is trampled under foot before our eyes in so many parts 
of the world to-day, and may in time become only a memory 
even here. 



XII 


LIBERALISM AND THE TOTALITARIAN 

IDEALS 1 

When President Dennett did me the great honour of asking 
me to make this address and I tried to collect such thoug its 
as it might be fitting to express on an occasion like this, one 
thing above all others kept coming to mind the uncertainty 
and the instability of the times in which we arc living. To one 
who is in constant contact with young men just beginning 
their careers it ought to be, it is, a very sobering thought that 
the young men leaving here to-day have never known what 
it was to live in a world that was stable. Twenty or thirty years 
ago we were reading books and papers on the subject o t ie 
idea of progress. I have not noticed many of them lately. 
Those books all assumed that we were on a steady gra ua 
upward curve of development that would go on indefinitely, 
keeping what we have won and making further gains, ince 
the Great War our feeling is probably better expressed by 
Robert Bums—“An forward, tho’ I canna sec, I guess an 
fear/’ The most striking thing about our life at tie present 
time is its instability. How different these conditions are from 
those that some of us faced when, armed with our new s iecp 
skins, we left our alma mater to conquer the world, twenty, or 
forty, or was it fifty years ago! W c knew, of course, t lat t ie re 
might be some changes, but we never even dreamt o a 
catastrophe. We assumed that the basic conditions o 1 e 
would remain about as we had always known them, an wc 
made plans for the future in full confidence that those con 1 
tions were permanent, never for a minute suspecting t lat t icy 

could be anything else. 

* An Address at the Williams College Commencement, 1937- 
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At times, I must confess, I do look back with some longing 
to that distant past when fifteen miles an hour was ‘ * speeding ”, 
and one might cross a country road without giving an imita¬ 
tion of a chicken chased by a hawk. But for good or ill those 
times are gone and probably gone for ever, and we have now 
learned by sad experience that much of that earlier bliss was 
nothing more than ignorance. We cannot go back to that. 
It is for us to see what we are going to do about it—now; but 
none of us can fully appreciate the change that has come over 
us all if he cannot remember something of those old care-free 
days, and if he is not now in close personal contact with the 
newer generation and has not seen their unrest, their feeling 
of insecurity and uncertainty for the future. Is there anything, 
then, that we can do about it? To put it in a more practical 
way, are there any remnants left of the old security worth 
keeping, remnants that we ought to try to preserve? 

One thing seems sure: we must be clear as to our common 
objective, and we must present a solid front against all those 
forces that may stand in its way when once we have found it. 
The experience of a more stable epoch may possibly enable 
some of the older of us who still think in terms of evolution 
instead of mechanics, to contribute something toward that 
common object—something, but by no means everything. 
The idealism of the younger must furnish the drive to carry 
it through. But carried through it never can be if older 
liberals and younger idealists can find no common ground, 
and form no solid front. From one end of our line we must 


drive away the hopeless selfish reactionaries, from the other 
we must throw out the self-seeking demagogues. Thus united 
I firmly believe we may be able to achieve something of that 
just equilibrium, which alone can make our world a better 


place than it is now, a world in which the younger men at 
least might look forward bodi to a greater social justice and 
to more economic and political security dian we know now. 

In the past, reform of abuses usually meant a defence of 
individual rights against despotic government. Curiously 
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enough reform has apparently come to-day to mean for most 
reformers an increase of the power of government against the 
individual. The world’s present trust in the benevolence ot 
despotism is tremendous if not tragic, sometimes m the face 
of confiscations, imprisonment and even death itself. Slow y 
but surely we are drifting toward the totahtanan state:, an 
strange to say many if not most of the idealists are eithe 
enthusiastic about it or unconcerned. For the time they 
left the protection of the individual entirely to the selfish 
reactionaries whose only real care is for their own P a ™ula 
Dockets Many liberals seem to have accepted at its face value 

the philosophy of these cynical exploiters that * e °^ y ^ sh “ 
that need protection are the rights of property, and thus m 
their proper desire to free ‘‘ the forgotten man from ^normc 
exploitation they seem willing now to leave every man help¬ 
less against a political exploitation more ruthless than modem 
times have ever seen before. Our sole danger is not from 
“ economic royalists ”. In the past we have suffered tootrmch 
at their hands, but the present threat is from P olin “' 
royalists” who would have us believe that the only cure for 
economic slavery is political slavery. That surely is homoco- 
pa“eatmcnt. A really intelligent libera = - 
slaverv of any kind, economic or political. But what alarms 
me ™st of all ac tltis present time is that those old traditional 
allies the social reformer and the liberal constitutionalist Im¬ 
parted company. They are no longer presenting -mitedfront 
against any and all exploitation of every in . c i yes 

political. We who ought to be united have aliowe 

to be divided. The foes of progress must bc l*" 8 ^ " h | arc to 
sleeves to see us thus disunited. This means that | -.y ar 

wm, liberals must become more const.tut.ona »» 
tionaUsts more liberal. When they have fought «c«sty 
before, they have fought side by side. It must ^ h ne ag . 

but this can never be, if constitutionalism become, react ^ 

or reform turns into despotism. On one si 0 _ 

always trying to accompUsh the former, under vague pro 
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mises of reform we are now in grave danger of the latter. 
There is little need to point out the danger from the reaction¬ 
aries. They have always been with us and we know them. The 
chief threat at present is from the other side, for the wolves 
there wear sheep’s clothing. It is in the name of a “healthy 
public sentiment” that German men and women are being 
sacrificed to-day. In this world struggle of our day for liberty 
—for that is what it is—if we who profess to love liberty do 
not patch up our little differences we shall lose it all. This is 
why I am pleading to-day for constitutionalism. Past victories 
of reform have never been made lasting save where they were 
clothed with legal and constitutional guarantees. It is the only 
way to consolidate and to keep our gains, short of the constant 
application of physical force. With the history of past struggles 
before me I dare to say that we are living in the midst of the 
greatest danger to human liberty and human welfare that any 
living man can remember, and I am afraid many of us either 
do not see it or are unwilling to make the sacrifices necessary 
to meet it. It might be worth our while to review briefly one 
or two of diosc past struggles. 

It was chiefly economic exploitation in the later fifteenth 
century in England that led the people to support the despotic 
measures of the early Tudors; it was the opposition of consti¬ 
tutional liberals—and some of them pretty conservative ones 
—that finally upset that despotic rule in the seventeenth 
century. Must we again go through all the stages of that same 
dreary cycle to clinch our liberties? It would be a good thing 
if those English constitutional struggles could be studied in 
every American college just now, and I could almost wish 
that the study were made compulsory. Such a study might 
lead liberals to sec that they must also be constitutionalists if 
they ever hope for an accomplishment of their ends that has 
any promise of permanence. Ship-money was conceded even 
by the extreme royalists to be against precedent. It could not 
be levied without Parliament in ordinary circumstances. To 
levy it was not an ordinary but an extraordinary power, a 
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power to be exercised only in a national emergency. But— 
and this is always the important “but”—the King was the 
sole judge of the existence of such an emergency. No man 
should be arrested and imprisoned without due process of law. 
Of course not, but, said the royalists—political, not economic 
royalists—no court can inquire into this if the arrest is at the 
King’s own order, per speciale mandatum dotnini regis. 

And such things as this are by no means ancient history. 
Consider the defenceless position of an accused person in 
Germany at this day. There courts arc instructed to punish 
offences not punishable by any existing law, provided they 
are contrary to the Nazi idea of what the law ought to be; 
“healthy public sentiment”, and you can easily guess whose 
sentiment. In view of such things can anyone light-heartedly 
weaken our constitutional safeguard against an ex post facto 
law? And if one should think that such things as these could 
never happen here, let me ask him if he believes that any man 
in Germany could have dreamt ten years ago of their ever 
happening there. We are all too familiar in these days with 
concentration camps and blood-purges, and wholesale execu¬ 
tions by firing squads, too familiar to be even shocked. Yet 
these things are all done in the name of the people. I want to 
plead here against any weakening of our constitutional 
limitations of power, even the power of the people them¬ 
selves; in the interest of individuals or minorities among the 
people. For the people have now succeeded to the power of 
the benevolent despots of the eighteenth century, and in the 
exercise of it they are often swayed by special interests or 
crafty demagogues as their predecessors were by favourites. 
I frankly want to rely on the earlier, the sounder, yes the 
medieval principle, that there are some individual rights that 
even a people’s government can never touch. There are many 
powers that for our own good we should concede to our 
government, and some of these it does not now possess; there 
arc some abuses of power that we should expressly forbid it 
ever to exercise; there may be a few that we should actually 
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take away from it. We do need a strong government, but a 
government so limited that it can always help but never harm 
us. The greatest delusion of the modern political world is the 
delusion of “popular sovereignty”. It is the fiction under 
which all the dictators have sprung up and now thrive. The 
people is not the sovereign; the government is. If die people 
sets up a sovereign government, they must in their own 
interest also set up or keep up all the necessary barriers against 
its despotic action, and the only effective barrier short of actual 
resistance is the barrier of law. The only impartial interpreta¬ 
tion of that law lies in the courts of justice, not in “healthy 
public sentiment” with a dictator as its mouthpiece. 

You arc wondering now, perhaps, what all diis has to do with 
our own present constitutional crisis, the question of the pro¬ 
posed legislation touching the Supreme Court of die United 
States. Anyone interested in the constitutional guarantees of 
religious belief, free speech, immunity from arbitrary arrest or 
imprisonment, to mention no more, must be alarmed by any 
proposal that might touch these guarantees; and the liberal 
most of all. The long painful history of the securing of these 
safeguards ought to make him of all men most fearful of any 
proposal that could enfeeble them. He should be afraid that 
any judge compliant enough to read into our constitution a 
beneficial power patently not there, might at another time be 
compliant enough to read out of it any or all of these guaran¬ 
tees of his liberty which arc there; for a judge willing to take 
orders from a benevolent despot might be equally subservient 
to a malevolent one. More than any other man, the liberal, 
even in his own interest, ought to strive for the maintenance 
of an effective judicial review by an independent judiciary. 
This is the lesson of the whole history of modern constitu¬ 
tionalism if I read that long history aright. If so, let us forget 
our little differences and unite to get our needed reforms by 
constitutional means. Let us remember that to have our rights 
defined by existing law not by “healthy public sentiment”, 
is far more important for us than the temporary prejudices of 


Liberalism and the Totalitarian Ideals 


265 


one or two judges, or even the temporary postponement o 
some much needed reforms. If we can get these reforms m 
this way, we shall know when we have them, they W not 
be dependent on the changing whims of any Juce or fahrer 
There are undoubtedly strong arguments for improving our 
judiciary, but these are not arguments for weakening it. Le 

“ Twas'sttuckTa few days ago by an interview on the subject 
of the court proposals between a newspaper correspondent 
and a member of Congress. The latter was reported paying 
“I would be willing to vote against these proposaU. but only 
the thinking people of my district are opposed to them. The 
greatXSt of the P people either do not know anything about 

“ It is noTtoo^uch to expect that you will constitute a part 
of “the thinking people” of your districts wherever theymay 
be If these do not outnumber the ones who do not 
do not care, then we are all lost together, ^ou may come to 
particular conclusions far different from mine on this fur da 
mental issue of the court. That is not the important matte 
It is that you should care and should think about it If i s 
actually true as this representative said, that the bulk ot the 

people whcTdetermine our destinies “ do ^ 

about it or do not care”, then God help m. We « c cd have no 

fear of the decisions of those who think and “re, but f > 

future and mine and that of our children depcm l on he 

decisions of the thoughtless or the careless, a«tm° j 

be no worse; in fact despotism is almost sun. to 

prevent that should be our common ami. an |j as 

unite. Democratic government is on its tria leaders 

elsewhere If we allow it to fall into the hands ot leader 

chosen and controlled by those who "do notttank- or do no 

care”, then the great American experiment must end , 

failure, and with it democracy itself. Here is a chalk g 

to call out the best in any real man. 
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The one great issue that overshadows all others in the dis¬ 
tracted world to-day is the issue between constitutionalism 
and arbitrary government. The most fundamental difference 
is not between monarchy and democracy, nor even between 
capitalism and socialism or communism, tremendous as these 
differences are. For even in any socialistic or communistic 
regime, as now in every bourgeois democracy, there will be 
rights to be preserved and protected. Deeper than the prob¬ 
lem whether we shall have a capitalistic system or some other 
enshrined in our law lies the question whether we shall be 
ruled by law at all, or only by arbitrary will. 

The prevailing system of private ownership is so old and 
has in the course of centuries become so entwined in most 
existing systems of positive law that it is a natural mistake to 
identify private property with law itself, and opposition to it 
with lawlessness. The agitator for a communist revolution, 
like tire capitalist, is in danger of forgetting that law does 
something more than merely protect vested rights of property: 
in capitalistic states it is law alone that leaves the agitator free 
to preach capital s overthrow. If, then, we give an economic 
definition to conservatism and to radicalism, as is commonly 
done, it is not legitimate to identify constitutionalism with 
either. Under an arbitrary government, the radical agitator 
is as likely to find himself in a concentration camp as the 
capitalist, and under those arbitrary governments which are 
now fascist it is he oftener than anyone else who feels the brunt 
of government by arbitrary will. 

The problem of constitutionalism, then, is everybody’s 
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problem, whatever economic or social system he may prefer. 

It is law alone that gives protection to rights of any kind in any 
individual, personal as well as proprietary, whatever form die 
state may take and whatever the nature of social control. In 
this world struggle between arbitrary will and settled law, it 
is true that liberalism and democracy arc deeply w°Wcd. 
The triumph of will over law must mean the end of both. 
But our present crisis is not merely the crisis of liberalism or 
of democracy; it is a struggle for every human right against 

despotism. 

n 

Down to the eighteenth century political theorists usually 
drew a distinction which we in later times have slurred over 
the distinction between despotism and tyranny. The former 
might be a legitimate form of government m which will was 
supreme; the latter was always to be condemned because its 
end was the good of the government, not of die governed. 
In the eighteenth century there were kings who were, or w 10 
thought themselves to be, “benevolent despots The surge of 
democracy since the French Revolution has tended to destroy 
this distinction. To the average man the tcmis despot and 
“tyrant” have for a century meant practically the samething. 
No government, we have thought, could be a goo g 
ment if it was not “ self-government” Now we seem to be 
reviving the old distinction. In the disillusionmc , 

and its aftermath, and with the shipwreck of the nrnccce,i ll 
century’s high hopes in laissez-faire democracy, • 

seems to be turning in despair to despotism as t eon y _ 

for the problems with which democracy as su jrc ' 

as some would say, has caused us-to be overwhelmed There 
is probably no one who would not now ad'O.r diayhe liopcs 

ofthc nineteenth century were far too high, o y ‘ 

of progress” seems to be nearly as extinct as the dodo. 

According to the late Professor Bury, this idea of progress 
is linked with secularism and has grown in proper 10 
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sincere belief in a world to come has faded. If this is true, then 
we may probably expect, as some of our religious leaders now 
do, a return to supernatural religion as one ultimate outcome 
of our present pessimism. But the immediate political out¬ 
come of that pessimism is a return to despotism. The former 
blind faidi diat democracy would bring the millennium, like 
the conviction so recently and so loudly preached that 
economic depressions could never recur, has been rudely 
shattered; but with a faith even more blind our world is now 
desperately trying to persuade itself that despotism is always 
benevolent. The amazing thing is that so large a part of the 
world seems to have succeeded in die attempt, in the face of 
examples of confiscation, persecution of religious belief, sup¬ 
pression of the press and free speech, and even murder. It may 
require further bitter lessons to prove the truth of Plato’s 
conviction that after all a lawless autocracy is worse for man¬ 
kind than even the feebleness of democracy. 

This is no new issue, but probably never before in the 
history of the world has the fate of the race been so involved 
in its outcome as now. That it is at bottom an issue between 
law and will was never more clearly shown than in a startling 
dispatch from the Berlin correspondent of the London Times, 
dated 5 July 1935, which I quote in part: 

A principle entirely new to German jurisprudence has been 
introduced by the Penal Code Amendment Law, which was one 
of the batch of laws published by the Reich Cabinet on June 26 
and is promulgated today in the official Gazette. It is that the 
Courts shall punish offences not punishable under the code when 
they are deserving of punishment “according to the underlying 
idea of a penal code or according to healthy public sentiment 
(Volksempfinden )”. If no penal code applies direedy, such an 
offence is to be punished according to that law the underlying 
idea of which best fits it_ 

The principle that an act could be punished only if it was an 
offence punishable under the code was enshrined both in the 
penal code and in the Weimar Constitution. As a principle of 
German law it was centuries old. The result was that ad hoc laws 
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or decrees had to be passed from time to time to meet new 

offences. . . 

Dr Hans Frank, Reich Minister without portfolio and former 
Reich Commissar for Justice, explains in a newspaper article that 
the new principle does not mean that anyone against whom a 
charge is brought in future in Germany is to be regarded from 
the outset as guilty, or that the rights of the defence will e 
impaired. The National Socialist State, he says, knows very well 
how to distinguish between criminals who are of thoroughly evil 
character and a pest to the community and small, harmless, 
everyday sinners. The Judge is not given unrestricted powers to 
condemn all and sundry in every case; he is invested with a proud 
power of decision which confers on him as representative of the 
National Socialist world-outlook and the healthy German pub he 
sentiment the role of a people’s Judge in the finest meaning of the 
term. Dr Frank declares the new law to be a landmark on the 
road to a National Socialist penal code. 


Let there be no mistake as to the meaning of this. The 

principle “that what was not prohibited was allowed is 

condemned and repudiated as a “Jewish libcralistic prmcip c 

Even where no penal code “applies directly to an o ence, 

that offence is nevertheless to be punished accor mg to t iuc 

law the underlying idea of which best fits it . T ic ationa 

Socialist State. . . knows very well how to distinguish between 

criminals who arc of thoroughly evil character and a pest to 

the community and small, harmless, everyday sinners . n 

other words, in order to be punishable an offence nee no ic 

against any law, and punishment for it requires no warrant o 

law. It is enough if it is against “the idea”. Whose idea ? How 

can anyone take seriously the explanation that 111s iu w 

principle docs not mean that anyone against whom a c large 

is brought in future in Germany is to be regarde . rom 

outset as guilty, or that the rights of the defence will bi wipatrt 

Doubtless no rights will be impaired, for from now on no 

rights exist. . f 1 

It is probably fortunate that the unashamed frankness ot tMe 

present German leaders has made the issue so plain to a 
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world. We may appreciate how galling this pronouncement 
must be to many liberal Germans when we remember how 
great a contribution Germany has made in the past to the 
theory of the Rechtsstaat. This is the repudiation of everything 
for which Germany has stood since the Thirty Years War. 
However, the present silence of Germans in Germany is easy 
enough to understand. What is harder to account for is the 
apparent acquiescence of the outside world. Startling as this 
repudiation of law is, it seems to have startled nobody. I have 
seen little comment on it, favourable or unfavourable. We 
are no longer even surprised at events or at political doctrines 
which would have been shocking if they had been thinkable 
in the western world a bare score of years ago. This easy 
complaisance is the measure of our common danger. 

Pronouncements like the one quoted above bring into 
stronger relief the opposing doctrine which underlies the 
recent decision of the United States Supreme Court in the 
Schechtcr case, and they enable us better to understand the 
true significance of that case and the principle on which it is 
based. Surprise has been expressed that the “liberal” justices 
joined with the rest of the court to make the decision unani¬ 
mous. To some it has seemed strange that a judge who sincerely 
believes that only a federal authority can effectively perform 
the essential services involved in this case, should nevertheless 
join in a judgment which denies it the power to do so. Such 
critics overlook the fact that it is not merely the specific power 
to regulate commerce which diis case involves, nor the defini¬ 
tion of what is and what is not interstate commerce. The 
ultimate question is far deeper than that. However necessary, 
however beneficial such a power may be, if ultra vires it must 
be disallowed. 

Reformers are naturally irritated when comprehensive 
plans of social betterment are thus wrecked, apparently on 
the rocks of mere legalism; but in their irritation they may be 
overlooking what die alternative means. Government with¬ 
out or beyond law is despodsm, and it is none the less des- 
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porism because it is benevolent. As St Augustine declared, 
judges may not judge of die law, but only secundum legem. The 
laws may be those of “ the horse and buggy era , but, as Lord 
Bacon said, “Judges ought to remember that their otfice is 
jus dicere and not jus dare.” The justices of our Supreme Court 
have remembered it. When judges cease to do so it will e 
but a short step further to say, “If no penal code applies 
directly, such an offence is to be punished according to that 
law the underlying idea of which best fits it. In order to 
prevent diat it may be worth while temporarily to forego even 
needed reforms. I say “temporarily”, because obsolete laws 
should be changed, and that right speedily, but the judges have 
no commission to do it. Present criticisms of our highest 
court, and proposed constitutional amendments aflecting its 
authority to review legislation, call to mind the case of Chie 
Justice Herbert at the time of the English Revolution. Unlike 
our American judges, he had upheld a discretionary an 
arbitrary power instead of denying its legality, but the under¬ 
lying principle in the two cases is identical. No more dan- 
gerous power could easily be imagined than the ispensing 
power which the court had upheld in this case, and none w zs 
ever more outrageously exercised than this had een > 
James II. Yet the reply of the Chief Justice to his critics seems 
unanswerable: “When we were to give judgment in ,r 
Edward Hales’s case we could neither know, nor hinder it we 
did, any ill use the King might make of this power, w c we re 
only to say upon our oaths, whether the King ha suc * 
power or no.” Readers of Macaulay need not be renun e 
that this, as well as my interpretation of it, is the rankest J crcs Y- 
This may not be the only part of our orthodox historica cree 
needing revision in the light of recent developments in con 
tincntal Europe. , 

The modern school of sociological jurisprudence ^ avc onc 

a very great service, but there is very great need to limit t it ir 
teachings to their proper sphere. The only alternative to es 
potism is constitutionalism. Call this mere legalism 1 y ou 
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will, and admit to the full the unfortunate obstructive delays 
that legalism sometimes involves. But let us not close our 
eyes to the alternatives. We must choose one or the other. 
Dr Frank and the Nazi leaders in Germany have seen these alter¬ 
natives more clearly than we, and they have deliberately made 
their choice for will against law. Dare we make the same? 

To make all this perfectly clear, allow me to quote one or 
two further paragraphs from Dr Frank’s article in the Zeit- 
schrift der Akademie fiir deutsches Recht, referred to above in the 
dispatch of the London Times correspondent: 

National Socialism, conscious of its creative power in all 
spheres of the iron laws of national life, racial theory, and authori¬ 
tarian government, practically found no formulated ideas or 
generally recognized conceptions of organization in the field of 
law. Law, for many decades, had been a subject of rationalist 
thought exclusively treated on the principle of technically 
polished logic. It was the school of Roman Law jurisprudence 
that had replaced direct service to life with service to abstractions, 
with the result that the substance of juridical thought and science, 
no less than the personalities professionally connected with law, 
led a life of isolation, hardly understood by the people and rarely 
regarded with respect, never with sympathy.... 

The German Academy of Law, consequently, is the corporative 
representative of the German conception of law which considers 
the common weal the sole standard of its work, definitely doing 
away with former schools: the schools of natural law, of historical 
law, of the sociological theory of law whose destructive materialist 
tendencies it regards as least fitted for German justice. Service to 
the vital necessities of our people, not service to theories, is the 
ideal of the German guardians of law. In this sense the Academy 
of German Law will develop the Aryan conception ofjusticc, thus 
contributing to the progress of our entire European civilization. 

Thus German, or “ Aryan”, justice is something different 
from what the world has known since the time of Plato and 
Aristotle and die Roman lawyers, and something vastly 
better, based not on universal reason or “polished logic” but 
on the will to serve tribal ideas. This is indeed, as The Times 
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correspondent says, a breach of the Weimar Constitution and 
of all German conceptions of law held for centuries. It is more 
than that. With a relentlessness that may remind some ot us 
of German methods in the Great War, the Nazi leaders ha\ e 
broken with the cultural development of two thousand years 
and more, with Jewish and Christian morality as well as with 
Latin law and tradition. In all these, racial theory and 
authoritarian government found no formulated^ ideas or 
generally recognized conceptions of organization . So all 
must go, law must be remade, and a new history written. 

To see what this would mean for us it is necessary to 
remember how long and how difficult has been the strugg e 
for law”—to use the words of the title of one of von Ihcring s 
books—the struggle between despotic will and constitu¬ 
tionalism. Juries not answerable for their verdicts, writs ot 
habeas corpus , the condemnation of ex post facto laws, ju ges 
with independent tenure, strict definitions ot treason, rigK 
enforcement of the rights of accused persons every one o 
these would require a volume to trace its history, and in sonu 
cases that history would extend backward for hundrec s o 
years, through revolution and civil war. Yet not one ot t lem 
is compatible with the Nazi ideal. If it persists they must a 
go, and much more with them. Arc we willing to g lvc U P 
these hard-won gains in return for the direct service to 1 e 
of a despotic Fiihrer , benevolent or otherwise? This is t ic 
question. All others arc insignificant in comparison. 

But if we ever hope to give a true answer to such a qut stion, 
we must try to understand why it has been asked. I have ma c 
no effort to conceal my own preference for constitutions ism 
and even for democracy. Nevertheless we must not cone mn 
unheard this deliberate repudiation of them both. W ten a 
great cultured nation like modern Germany suddenly turns 
its back on the principles it has been among the foremost m 
teaching for hundreds of years, there must be a cause ant it 
must be a cause lying far deeper than the mere menta lty ° 
the present German leaders. 
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To President Wilson in 1917 the problem was whether the 
world could be made safe for democracy. Now it seems to be 
whether democracy can be made safe for the world. It is even 
more fundamental than that. As I have tried to show, it is a 
question whether constitutionalism itself can or should persist, 
or whether we shall turn away from the political teaching of 
two thousand years and welcome a revolution which would 
make the French Revolution pale in comparison. Can 
liberalism, can democracy, can even constitutionalism, be 
made safe for the world ? If a poll had been taken on that 
question as recently as fifteen years ago it seems probable that 
the answer would have been in the affirmative. It is doubtful 
if it would be to-day. 

Democracy on a great scale is a relatively new tiling in the 
world. It has not yet reached its two hundredth birthday. 
Practically no great statesman or political theorist ever had a 
good word to say for it before the French Revolution. Its 
vogue began with that revolution, yet it now seems to many 
to have failed in its first great test; they are tempted to throw 
it over for an older and more effective form of state organiza¬ 
tion, for a despotism which they pray may be benevolent. 
To some of these men one proof of the failure of liberalism, 
democracy, and even constitutionalism lies in the social dislo¬ 
cation which has followed the Great War; to others liberalism 
and democracy are unacceptable because they were unable to 
avert the war itself. On any other basis than this it is hard to 
account for the acquiescence of thousands if not millions of 
intelligent and liberal men in many recent acts and policies, 
unspeakably arbitrary and oppressive in character, on the part 
of their national governments. Faced with the hateful alter¬ 
natives of disorder or despotism, dicy have chosen the latter 
as the lesser evil. It is not die first time in the history of the 
West. 

To one who looks on the whole of that history since 
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medieval times it does not seem strange—whatever may have 
been the form of our governments—that we have failed thus 
far in solving the unprecedented problems of our new world. 
Such an observer knows that to-day the population of a smg e 
European country like France or Germany is probably larger 
than that of the whole of Europe less than three hundred years 
ago. He recognizes that the wholesale industrialization of tlus 
huge mass has inevitably brought forward problems un- 
thought of before in the ancient, medieval, or modem world, 
problems to which old formulas can never be fitted. But the 
average man takes little account of these tilings. He is rig t y 
impatient with existing conditions, and it is his voice t lat 
counts. However liberal he may be, he is influenced by the 
apparent failure of liberalism as a solution of his problems, 
and may even be willing in the long run to entrust lus fortunes 

to King Stork instead of King Log. 

Those who still cling to a belief in the essential soundness ot 

democratic institutions and who hope for their future cannot 
afford to ignore these ugly facts. It will not do any longer to 
wave them aside, or to treat them lightly as the results o an 
economic depression soon to pass. The future historian wi 
smile at so shallow an explanation of the history o t le ast 
dozen years or more in Italy, Germany, the Balkans and Spam, 
or even in the United States and England where emocracy 
is not an exotic. The causes of these things did not arise sud¬ 
denly in 1918 or in 1914. The crisis of the war and its aftermat 1 
of dislocation undoubtedly brought them to an issue, ut 
their true causes arc older, deeper, and more lasting. It is p am 
that if democracy is to persist it must become more ct ective 
and less corrupt than it has been for a long time past. lose 
who believe its feebleness and graft are only incidental and 
not essential must lose their case if they arc unable to point to 
some means of purging these evils short of revolution or 

despotism. For purged they must be. 

From ancient times the standing objection to democracy 
has always been its ineffectiveness, and it is still its greatest 
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defect. An arbitrary government may permit corruption, 
but a feeble government invites it. The lessons of history are 
not to be hastily drawn, and most so-called “historical 
parallels” are dangerous. It is not strictly true that “history 
repeats itself”. Yet a student of history may be warranted in 
thinking that in the past weakness has probably caused the fall 
of more governments than wickedness. An unjust ruler is 
hated by his subjects, but they usually tolerate him longer than 
one incapable of preventing injustice in others. The King 
must have an abundance of power, says a great political writer 
of the diirteenth century, if he is to maintain peace and justice. 
Machiavelli believed that it was less dangerous for a govern¬ 
ment to be bad than to be contemptible. One need not be 
a fascist to admit that fascism would very likely never have 
gripped Italy if the preceding parliamentary regime had not 
become contemptible. 

Probably no form of political and social control ever tried in 
Europe has embodied higher ideals than die feudalism of the 
later Middle Ages. Yet it was replaced by strong monarchies 
many of which became despotisms. 

In times of disorder men care more for order dianfor liberty. 
In this respect the transition from fifteenth- to sixteendi- 
century Europe seems to show a parallel to conditions existent 
to-day in at least some European nations. There was then for 
a time the same indifference to liberty but a passionate desire 
for order and a willingness to render unquestioning obedience 
to the only authority capable of maintaining it. In France the 
despotism of Louis XI can be explained only by the feebleness 
of the rule it replaced. In England we cannot account for the 
sufferance of “Tudor absolutism” except in the light of the 
feudal anarchy of die fifteenth century. From 1215 to the 
present wc hear constant appeals to Magna Carta, the “pal- 
adium of our liberties”—save in one period alone, the era of 
the Tudors. From 1485 to 1603 there is scarcely a mention of 
it, and even at die end of die period Shakespeare wrote his 
King John without a reference to it. To Simon Fish, writing in 
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1529, the barons of 1215 were simply rebels fighting against 
“a riehtuous Kinge”, “forbicause that he wolde haue pun 
isshed certeyn traytours”. Since the sixteenth century it as 
not been usual to regard John as a ‘ rightuous Kmge . 
seems strangely true that each age will reconstruct the past m 
its own image: if so, we may expect some pecu ar story 

come out of Germany in the near future. 

Thus we have foreshadowed the most pressing problem ot 
modem government—the preservation of the delicate balance 
between order and liberty, so that the former may not turn 
into oppression nor the latter into licence. Can it be done ^ 

One thing at least seems clear from both rccen * ^ car 
history. The democracies of the present world, 1 t ley are 
succeed, must become less contemptible than t ey ave » 
that is to say, they must become more competent. Disorder 
in the past has always been overcome by a concentration 
power. It can be overcome by no other means now. 
coronation the medieval King swore to preserve or 

maintain justice. It was his comparative success in doing so 
that explains the long continuance of monarc uc g 
ment since feudal times; and he could a J C • somc 

in it if the statement accredited to Louis XI ia n iabreenth 
sense always been true: L'etat, c est moi. But y t le c e» , 
century the strong constitutional monarchy m ra 
degenerated into the personal one which resulted m the 

Revolution. The serious problems of to-day rcc j u JT. 
concentrated power that enabled the me leva ? 
force his peace in times of disordcr;^but as t lat , 
“under the law that made him King , in racton p » 

so our modem governments must also have t leir ega 

We must have power; but we need safeguar s a h . 1 

wrongful extension or abuse if it is to remain con ^ 1 ‘ 

and not become despotic, as it became in France c 
or as it is now in the German Reich. The powers o our 

govemors should be great, yet they must •><- im,tc » 
Quis custodiet ipsos custodes? Who is to have an <-> <- 
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governors themselves ? Who shall determine when they have 
overstepped the bounds of the law which at once confers and 
defines their authority? Who, if not those technically quali¬ 
fied and duly constituted to interpret that law? 

iv 

Two historical fallacies have obscured the answer to this 
important practical question. One is the unwarranted notion 
that we here in America were the first discoverers of judicial 
review. The other is the theory so brilliantly set forth by Lord 
Bryce, and especially by Professor Dicey, that in England, the 
main source of our political conceptions, there was no con¬ 
stitution which the sovereign parliament could not override. 
Neither of these assumptions will bear the light. 

As to the first: judicial review, instead of being an American 
invention, is really as old as constitutionalism itself, and with¬ 
out it constitutionalism could never have been maintained. 
In France, for example, the long history of the Parliament of 
Paris is a struggle for judicial review against arbitrary govern¬ 
ment. True, it was a losing fight—if it had not been, the 
Revolution would not have come on in 1789—but it is none 
the less important for that. When Louis XI cowed his Parlia¬ 
ment by force it was felt to be a usurpation, and all the great 
French constitutional lawyers in the next two centuries ad¬ 
mitted the fact at least by implication. If the Parliament 
refused to register a royal ordinance, as it frequently did, there 
was always the same reason for this refusal: the qualified 
interpreters of the law considered the act as ultra vires. They 
were merely putting into practice the same fundamental 
theory of constitutional government recently applied in the 
Schechter case by our Supreme Court, or asserted in England 
in the early seventeenth century by Sir Edward Coke when 
he reminded James I that the King in person could pronounce 
no judgment in his courts even though they were his courts. 

All such facts seem to rest on three necessary assumptions: 
first, that there is a fundamental constitution; second, that its 
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interpretation rests with the judiciary; and third, that judges 
have an authority only, in the words of Lord Bacon, “to 
interpret Law, and not to Make Law, or Give Law”. 

Our own American judges who thought to avert civil war 
by political obiter dicta certainly did not make a notable success 
of it; and Clarendon tells us that it was similar dicta concerning 
the royal prerogative in the Ship-money Case which stirred 
up the popular discontent resulting in the English civil wars 
of the seventeenth century, rather than the mere decision in 
favour of the King. In 1788 or 1789, by ratifying a written 
constitution which reserved all unenumerated powers “ to the 
States respectively or to the people” and in a “bill of 
rights” expressly forbade certain governmental infringements 
of individual liberty, we in America merely made our funda¬ 
mental law more explicit. We added nothing really new. The 
fact that judicial review was not debated in the constitutional 
convention of 1787 means little. Judicial review was taken 
for granted, and as soon as settled government was established 
under the new constitution, it inevitably emerged, as it always 
must if a constitutional regime is to persist at all. 

But judicial review implies a fundamental constitution to 
be reviewed, and this means a set of rules not made by the 
sovereign authority subsisting under that constitution, nor 
subject to his will. Such rules have existed and must exist in 


any state worthy of the term “constitutional”. It is true 
enough that statesmen have not always clearly grasped this 
act. Misinterpreting the real nature of the English Revolu¬ 
tion, a few misguided ones in the eighteenth century tried in 
e case of Englishmen overseas to violate political traditions 
v 'diich they would never have dared touch at home. The loss 
° a &T cat c °l°mal empire was the result. The fictitious charac- 
ter or the doctrine of the omnipotence of parliament is now 
exp citly admitted by the recent Statute of Westminster in 
imperial matters, the only important field in which it has ever 
ecn exploited. In internal matters, in England itself, there 
arc many fundamental rights of the subject that parliament in 
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modem times has never dreamt of infringing and could only 
infringe at the cost of revolution. 

The true glory of England’s institutions lies not in her 
representative parliament, but in the fact that through it she 
has preserved her ancient liberties and made them more secure 
and more general. It has been her unique good fortune that 
her traditions of free government are so old and so firm that 
they have never been overturned or seriously interrupted. 
Thus no formal written constitution has ever been needed, 
as on the Continent or in North America; the possibility of 
revolution remains the only sanction of constitutionalism. 
Our amendable constitution offers a milder alternative. Of 
course it would be absurd to say that modem English parlia¬ 
ments have never exercised an arbitrary power over subjects. 
National crises always breed popular hysteria. The treatment 
of the so-called ‘ ‘ delinquents ’ ’ by the Long Parliament smacks 
suspiciously of Dr Frank’s “healthy public sentiment” rather 
than of law; and such things did not end at the Restoration or 
the Revolution. On the whole, however, they became pro¬ 
gressively fewer, so few in recent times, in fact, that one likes 
to think they never can recur. Like some legal fictions, the 
political fiction of the omnipotence of parliament may possibly 
serve some useful purpose. It is dangerous only when it is 
mistaken for a fact. Among free peoples such fictions persist 
only so long as they are unreal enough to be harmless. 

V 

The limits of a single article are too narrow to permit further 
historical illustrations, and I must be content with a rather 
bald resume of a few of the practical conclusions which seem 
to me to be deducible from the history of constitutionalism. 
If, as I have insisted, the problem consists in making constitu¬ 
tionalism safe for the world, one method is suggested by the 
recent tendency toward autocracy. It must fit itself to “serve 
the vital necessities” of the people, in Dr Frank’s phrase, and 
to compete successfully with dictatorships in so doing. Other- 



Government by Law 281 

wise dictatorships are likely to replace it. To serve these 
necessities democratic govemment must have some g 
the strength, the decision, and the mdependence that a dictator 

“indie United States such a concentration of power as this 
impUes would of course be legally impossibie without some 
amendments to the Federal Constitution; and ^jefomiers 
are justified in demanding such amendments These would 
strengthen the authority of law, for they would provide legal 
means'of securing what men believe that justice demand. 
Under our vast new industrial system it is felt that the old 

guarantees of “fife, liberty, and the pursuit of , ha PP me “ 
must include more than they did under the simple rural 
economy of 1776 or 1787- They must protect men against 
peonage as well as against prosecutions; they must do more 
Merely make them equal before the law. These thm^ 
are so necessary that they will be done somehow. Jmc liberry 
will be conserved if they can be done eonsatunonally and 
within proper limits. If our exaggerated system . 

balances stands in the way, then that system should be 

sale return to all those time-worn checks as a cure lor our 

present “medieval” regimentation. To make such apropos^ 

in all seriousness one must be almost as o vi wcrc m 

of our present miseries as of what actual con mentc d 

the Middle Ages. We have indeed been lUegaUy reg ^ ^ 

in some cases, and fortunately the uprem abuses 

found; but we must devise legal means to end the^abuses 

which provoked this regimentation or wor ' w k s and 

follow .And it is under the shadow of these very 
balances that some of the worst of these a use Qur 

and flowered. When, for example, we sec one ^ S sin<* 

government, under pressure from a sclfis 1 nui , inothcr 
a bill they know to be vicious in the secret \ P rC( J uc tio ad 
branch may nullify their action, we have Y 

10 
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absurdum of all government and an end of all true responsi¬ 
bility. Where responsibility cannot be fixed, corruption will 
inevitably spread and the interests of greedy minorities are 
sure to supplant the common weal. But there can be no 
responsibility without power and there should be no power 
without responsibility. Government, if it is to be honest and 
impartial and effective, needs to be restricted; but it must not 
be weakened. The principle of the separation of powers, valid 
and necessary if restricted so as to mean merely the inde¬ 
pendence of the judiciary, when extended too far into the 
spheres of legislation and administration becomes a menace 
and an open invitation either to illegal usurpation or to actual 
revolution. 

True constitutionalism, from medieval times to our own, 
has never meant government enfeebled by divisions within 
itself; it has meant government limited by law. None but 
reactionaries will insist that this law shall remain for ever fixed 
and immovable regardless of economic and social develop¬ 
ment. The true conservative will admit the need of changes if 
they arc sound and constructive. Indeed, he should welcome 
them, because they will heighten and not lessen respect for 
law itself. The one thing he can never safely tolerate is to see 
law undermined, even under the guise of Dr Frank s healthy 
public sentiment”. Against such insidious encroachments of 
despotism our chief reliance must remain what it has always 
been: a fearless and impartial interpretation of law by a free 
and independent judiciary. Our problem to-day, in a word, 
is to make needed changes in the laws, but always to keep 
them law. 
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THE RECONSTRUCTION OF LIBERALISM 

The Good Society. By Walter Lippmann. Boston: Little, Brown, 
1937 , 4°2 PP- 

The present generation is rightly concerned, and concerned 
far more deeply than its immediate forbears ever were in the 
ending or mending of the monstrous economic social 

inequalities and iniquities which permit an even os 
distress we sec about us in the midst of plenty. In sharp con¬ 
trast with the older notions of an inevitable progressive de¬ 
velopment that had best be let alone or even with the■ rcccn 

naive belief that depressions were a thing 0 * c , 

a determination among men of the present ay, par 1 > 

the younger ones, to do something about tins; and so 
would even go so far as to threaten the very existence P 
itself, in their hatred of the glaring unevenness o i s 
tion. There is a divine discontent in the air, a discontent whic 
may lead us on to reform if it is wise, or to c a 
misdirected. Which shaU it be? This is the burning practical 
question; and it must have an answer very soon, 
now in the dangerous state of readiness to acccp 
on any suggestion whatever, bad or good, rat er ia 

at all. Unquestionably one cause ou J r con usl ° n a , 
wilderment is the suddenness with which events ave 
this question upon us. We have been faced unexpectedly wi 
the necessity of making a quick decision w ic i ma Y 
likelihood involve the fate of our race, and we have had 

time to think the question through. ___ j 

One thing is clelr enough: the world in its present mood 

will never put up with a mere “muddling t iroug 1 

answer. The preservation of the status quo is a so u 
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can satisfy none but the contented; and just now most men 
are not contented. Whether the answer to be made shall be 
for reform or for annihilation of our institutions, that answer 
will be given by those who are dissatisfied with existing con¬ 
ditions. These are the ones whose decisions and actions will 
cither mend or end the ingrown abuses of our present social 
and economic system, will make or mar any system replacing 
it; and these are the ones therefore to whom all arguments, 
to be effective, must be directed. The quietists and reac¬ 
tionaries, though they are always with us, have become, for 
the time at least, practically negligible. Meantime an in¬ 
creasing number of us have grown conscious that these 
imminent decisions and actions are hkely to determine for us 
and our children no less a question than whether we shall be 
freemen or slaves in the times to come—and times not far 
distant. We are becoming more and more concerned that no 
decision be made that could enslave us all, and, with the 
present state of Europe in mind, we fear that some present 
proposals might have that effect. 

It is a principle of equity that he who seeks a remedy must 
come with clean hands. Now we “liberals”, advocates of 
reform, but a constitutional reform, do not come with hands 
entirely clean. Among our fellows there are doubts of our 
sincerity, and not altogether without reason; so any cautions 
or suggestions that may come from us are likely to be received 
with some suspicion. Why did suspicion of this kind arise? 
Is it a justifiable suspicion? If not, can we do anything to 
remove it and thus get a fair hearing for warnings that we 
believe might, if heeded, save us all from disaster? These are 
some of the preliminary questions to which the liberal of to-day 
must make answer as best he can. I take it, the sum of all the 
answers, to be effective, will be a plea in confession and 
avoidance: a frank and full confession of wrongs and blunders 
past and present—but the wrongs and blunders of liberals, not 
of libera ism. 

If he believes this, it is the liberal’s business—or his duty 
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rather—to try to demonstrate it to a discontented, impatient, 
and hostile world; no easy task, for past mistakes have laid 

upon him a heavy burden of proof. 

Liberals do not differ from others in their conception of the 
true end of the state, for to all parties at all times the end, actual 
or professed, has been the good life of the whole ; the differ¬ 
ences come in determining what is “good and how this is 
to be attained. True liberalism can never countenance, even 
if some “liberals” have, the sacrifice of individual well-being 
to “reasons of state”. There can be no good life for any state 
whose members five in wretchedness and misery, material or 
spiritual. National glory or national wealth at the cost of 
individual welfare is the mark of no true commonwealth, but 
of a tyranny. The well-being of any state—the common weal 
—can only be a weal diat is common to all. For a state, in the 
only proper sense of the term, as Cicero said long ago, is not 
any chance aggregation of men but a multitude united in the 
common purpose of securing this common good, and that 
can mean nothing less than the individual good of all, not 


some, of its members. 

But Cicero did not stop there, nor does liberalism stop 
there. He also said that this multitude must be joined together 
in consent to law (juris consensu), and by law he meant no 
mere fiat of government. These arc his words, among t c 
most memorable in political literature: True law is rig it 
reason consonant with nature, diffused among all men, con¬ 
stant, eternal; which summons to duty by its common am 
hinders from fraud by its prohibition... -To make enactments 
infringing this law, religion forbids, neither may it be repo et 
even in part, nor have we power through Senate or peop <- to 

free ourselves from it.” . , 

This, of course, is an idealistic statement to which t ic so x r 
facts of human life can never fully reach, yet reduced to the 
level of actual experience its central principle still hole s gooc . 
It means that “what pleases the prince may temporari y 
“have the force of law”, but is not law; for the common gooc 
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for which the state exists requires a stronger guarantee than 
the nod of any prince or any government. Now this is 
liberalism pure and simple. For, stripped of all its husks, 
liberalism is constitutionalism, ”a government of laws and 
not of men”, a common weal of individual rights that neither 
prince nor magistrate nor assembly has any authority to 
impair. In a word, liberalism means a common welfare with 
a constitutional guarantee. I maintain that not one part, but 
both parts of this definition—in essence, Cicero’s definition— 
must be translated into working fact if we mean to live in a 
true commonwealth and hope to keep it in being. So-called 
liberals have ignored the first part of the definition and have 
fouled the nest by invoking the guarantee for privileges of 
their own, conducive only to the destruction of any true 
common weal. None have ever prated more of guarantees 
than these so-called liberals; but they have forgotten, if they 
ever believed, that these guarantees must secure the rights of 
all, not the selfish interests of a few. They are the traitors 
within the gates who have probably done more than all others 
to betray liberalism to its enemies and put it to its defence. 
Of all the errors of “liberals” theirs seems the worst; for it is 
largely the result of greed, and a principal cause of man s 
recent inhuman exploitation of man. 

It is unlikely, however, that this exploitation could ever 
have reached the proportions it did without more protest, had 
really liberally minded men not been beguiled by the extreme 
doctrine of laissez-faire , surely one of the strangest fantasies 
that ever discredited human reason. Thus the self-seekers and 
the doctrinaires were drawn together into an alliance to 
maintain the status quo , and all its abuses and inequalities were 
made sacrosanct. This pseudo-liberalism usually exhibited 
itself in the ineffectiveness of legal guarantees for almost every 
human right except the right of property, and the acceptance 
of an unhistorical definition of contract under which the 
sanction of the law could be obtained for almost any enormity 
to which men could be induced to agree. 
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A contract is “ an agreement” to do or not to do a particular 
thing, according to a definition once laid down by Chief 
justice Marshall. According to the Roman jurists, a contract 
is a bond of the law {vinculum juris) which the state secs ht to 
attach to agreements of which it has no reason to isapprove. 
Between these two defmitions the practical difference may 
not seem great, but in theory and emphasis it is pro oun 
Under laissez-faire and our distorted notions of contract, 
alunatic may be protected against the results of his agreement, 
but of economic inequalities the law can never take notice— 
De minimis non curat lex\ there is little or no safeguard tor the 
weak against the strong; protection of the public against an 
adulterated product would be unthinkable Caiiat imptor. 

Now this is a return toward Hobbes’s ‘war of every man 
against every man”, without the equality that ° cS \ 
mised. Yet, we are told, the state cannot and s iou e not o 
anything about it. State interference in such matters would 

be a violation of a sacred right. What a caricature o 1 '’era ism. 

Few illusions have been more disastrous than the one arising 
from an uncritical acceptance of Sir Henry Maine s s\\ ‘- c P m b 
generalization that human progress has been a oc opine n 

from status to contract. . , 

No doubt conditions such as the ones mcntione a ^ove . c 
long been accepted as “natural”, or normal, or even c oir i c 
by liberals without number. It is equally true t lat t us c 
has often led to a callous indifference on their part to m y 
forms of human misery. The indictment that mig it c c ra\ 
against them is a long one, though in fairness it oug n Ct) 
remembered that this indictment would have been agains 
great majority of us all, if it had been drawn be on- t ie rc 
War and the awakening caused by that event. ic num t ^ 
certainly included more than the justices of the upren c 

Court of the United States. 

Two wrongs do not make a right; no more do two e 

make a truth. The question before us now, the 1 J u * 1011 
shall have to make before long, is whether we s ia re no 
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these errors and remove these abuses that liberals have allowed 
to grow up, or whether, once and for all, we shall level with 
the ground all the bulwarks of our liberty, because some 
traitors have crept in behind them. This is what the decision 
we must make really means, for between constitutionalism 
and despotism there is no tenable middle ground. Of that the 
recent history of Europe leaves no reasonable doubt for any 
intelligent man who chooses to look into it. 

The men in a hurry are trying to tell us that the only cure 
for economic inequality is political slavery. They would have 
us believe that regimentation is the only practical form of 
liberty. Stripped of all its idealistic phrases, their creed is a 
creed of pure despotism, and these dreamers could not believe 
in it if they had not persuaded themselves somehow—honestly 
enough, no doubt—that despotism will always be altruistic 
and never selfish. They arc willing to entrust to a government 
without legal limits, and only imperfectly responsible, not 
only their own present welfare but their children’s future 
fortunes. What a sublime faith in human benevolence! What 
an opportunity for an adventurer! Much of the bloodshed 
and misery that history records has been die direct result of 
this kind of honest, idealistic, but impractical, wishful thinking. 

That it should crop up again in this twentieth century is one 
of the disastrous results of our unfortunate divorce of history 
and politics. Our public men and even our professed students 
of government arc woefully ignorant—shall I say ‘ blissfully 
ignorant?—of the historical “struggle for law”, and what it 
has meant; and they seem equally blind to what it means now. 
Almost any day they might read in the newspapers of con¬ 
fiscations and banishments and concentration camps and 
castor oil, of blood-purges and “liquidations” (what a polite 
term!), of die imprisonment of religious leaders and die 
beheading of “traitors”. But these everyday horrors slip 
over their minds like water over a duck’s back. Terrible as 
the crimes of liberals have been, are they as bad as these? 
“You must trust me”, this is the whole sum of the “constitu- 
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tk>n” under a dictatorship. And we are now asked to accept 
it in place of our bills of rights! With the past and the present 
before us, dare we then accept as our guides men who thus 
show that they are unable or unwilling to tace the u gl> acts ’ 
in human nature, in history, and in our world to-day? 

An acceptance might, of course, be not quite irrevocable. 
History shows cases where such despotic governments have 
been finally overthrown. But seldom has it been done with¬ 
out distress and bloodshed following a period ol into era e 
oppression. Would the cost of redressing the wrongs ol 

liberals be likely to be as great as this? 

If we look at our present situation, its most ominous aspect 

is in the cross purposes, the divisions, and even the co cts 
we find among those who ought to be presenting a so 1 ron * 
against the forces of reaction. The faults of our hbera s an 
the blindness of our reformers have thus broken up t c liscoric 
alliance of reformer and constitutionalist through w c 1 one 
we have gained and kept what little of liberty we sti enjoy. 
And we underrate the present strength of the forces o g rcc - 
corruption, and the lust for power, if we think we can 10 
what we have won from them, to say nothing o winning 
more, while our own forces are thus divided anc wta URC * 
Before we advance to new positions we must secure 
ground already won; we must consolidate our gains, an 
do it we must restore the old winning combination o 
former and constitutionalist. In the past the re orin . c r . VV 
have made these gains, but the constitutionalist ena ) e 
to hold them. The economic and political rights wrote ro 
oppressors have been rendered secure by making t lcm 
or constitutional rights, by adding to them the sanction 0 
law. Only one of two other sanctions is ever P ossl 
physical force, or the acquiescence of the government. Hie 
former amounts to a permanent state of civil war, or at es , 
armed peace; the latter is a benevolent despotism. 
then, dare we, exchange our constitutionalism or eit 

these? 
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Constitutionalism is more a method than a principle. It is 
the mediod of law as contrasted with force or with will. If 
this law has perpetuated some abuses, it has also preserved all 
our liberties. The abuses are eradicable and in no way essential 
to it; without it, the liberties are ours only on sufferance. The 
moral seems to be that we should guard our legal rights, but 
see to it that diey shall never be economic wrongs. To strip 
of legal sanction all such wrongs as still exist, to add this 
sanction to all reforms our times require, this is a programme 
that should enlist the support of every forward-looking man; 
not half diis programme, but the whole of it. Before such a 
programme can be realized we must scrap much of the current 
nonsense about “popular sovereignty”. We must discard our 
traditional notions of sovereignty itself, derived from Hobbes 
and Austin, and substitute sounder ones. We must strike at 
the corruption that is eating at the vitals of our body politic. 
We must modify some of our so-called checks that only 
enfeeble government and make it responsible to selfish 
minority groups instead of to all the people. But in it all, and 
above all, we must retain those legal limits of governmental 
action which now exist in our bills of rights to protect the 
personal as well as die proprietary rights of the humblest and 
even the most hated of our citizens. Not only must we retain 
diem; we must revive and revise, we must clarify and even 
extend them, for only so can we ever hope to give permanence 
to our needed reforms themselves. If they are to last, these 
reforms must have a better guarantee than the passing whim 
of any dictator; and the only guarantee that men have ever 
been able to devise, short of actual physical force, is the 
guarantee of constitutional limitations. 

Much of our thinking on these points has been confused, 
and tliis has been and is one of the greatest obstacles to sound 
practical progress. Among the confusions is our conception 
of what we choose to call “popular sovereignty”. 

We live under a government in which the “sovereign’ is 
limited by a superior law, a constituent law, made direedy by 
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the whole people themselves, not made and not alterable by 
the “sovereign” who exists only by virtue of that same con¬ 
stituent law. This is the system which the founders of our state 
deliberately established and this we think we are trying to 
preserve. And yet there are many among us to-day who 
would emasculate that system by destroying the only means 
by which it can work or endure, namely, a judicial review 
which makes sure that no act of the “sovereign shall exceed 
the legal authority conferred upon it by the people in the 
constituent law, or constitution. 

In the main, this destructive attitude is not a reasoned one, 
but in so far as it has any basis at all in thought or theory it 
seems to come from the common acceptance ot the delusion 
of “popular sovereignty”. Popular sovereignty, at bottom, 
is an identification, contrary to fact, of the government and 
the people. Now “We die people” do not govern ourselves; 
we have established a government to do it, and it does it. It 
the people really governed, it would, of course, be both 
absurd and impossible to try to limit governmental action by 
any law. The notion diat our government is the people, 
therefore naturally leads to the conclusion that the govern¬ 
ment has no limits. The logic is sound, the premise is utterly 
untrue. This unwarranted belief, necessarily destructive ot all 
constitutionalism and of all bills of rights, has been fostered 
by a strange unhistorical conception of “sovereignty . We 
arc only able to accept “popular” sovereignty, because ot 
our peculiar notions of what sovereignty itself is. Blind 
followers of the blind have persuaded us—mostly lawyers 
who have taken Biackstone literally and uncritically that 
sovereignty is might, not right, and that this might could not 
conceivably be the might of any true sovereign it it had any 
legal limits whatsoever. These men have hopelessly confused 
authority with power, and apparently have been entirely 
oblivious of the fact that their conception of political sup¬ 
remacy, fathered by Hobbes and nurtured by John Austin, 
is completely subversive of the constitutional system under 
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which we all live and to which they themselves have usually 
paid the most extravagant lip service. 

This is not the place to try to expose the fallacy of Austinian- 
ism and its incompatibility with past constitutional develop¬ 
ment or with the present safeguarding of minority and 
individual rights, but I do believe that this kind of crooked 
and dangerous political thinking, though the extent of its 
influence is hard to estimate, has been one potent cause of our 
“present discontents”. 

The generation now at die height of their political activity 
have been called by Mr alter Lippmann the lost genera¬ 
tion”. They certainly have no monopoly of the errors and 
confusions that I have tried to outline above, but it is true that 
upon them in a peculiar sense has fallen the accumulated 
burden of these traditional abuses, prejudices, and heresies. 
They are truly a “lost generation”. And not the least in¬ 
teresting aspect of Mr Lippmann’s remarkable book, to a 
student of contemporary politics, is its autobiographical 
character. It is nothing less than an apologia pro vita sua, the 
life story of one of the most thoughtful members of this lost 
generation; an idealist, perplexed and appalled by the present 
outcome, so sadly different from his earlier confident hopes 
and expectations, groping for an explanation of this debacle, 
and finally finding it, not in the defects inherent in liberalism, 
as some other present-day idealist reformers have, but in the 
perturbations which have thrown liberalism out of its only 
true orbit, the fulfilment of the “good life” for all. 

The brief summary which I have given above does not 
follow Mr Lippmann’s discussions very closely, but I hope it 
contains the gist of his political arguments and conclusions. 
On the other hand, it conveys no idea whatever of his treat¬ 
ment of the economic aspects of his subject. Much of his book 
deals with the economic side of the degradation of liberalism 
and the economic aspect of the changes necessary to restore 
its integrity. To assess the value of this important part of 
Mr Lippmann’s work would require the knowledge of a 
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trained economist, to the possession of which I lay no claim. 
The general inference seems to be that the recrudescence o 
authoritarianism in our time comes in large part from t il 
beUef “that the new machine technology requires the control 
of an omnipotent state”, a belief based on the prior assumption 
that the concentration of control in modern industry' is t e 
result of technical change. The history of industry, however, 
completely disproves this assumption. “Concentration has 
its origin in privilege and not in technology- It is a creation 
of the state through its laws”. As for the rights with winch 
legislatures and courts have gradually invested the modern 
business corporation, they are conditional only' and arc su '•ject 
to alteration by the state. “There is no reason whatever tor 
the assumption, made both by individualists anc y c° cc 
tivists, that corporations must cither be allowed to enjoy a 
their present rights or be taken over and administered by the 
state.” “There is only one purpose to which a whole society 
can be directed by a deliberate plan. That purpose is \var, an 
there is no other.” Hence, “a directed society' must e e 1 
cose and poor. If it is not both bellicose and poor, it cannot 
be directed.... A prosperous and peaceable society must be 
free. If it is not free, it cannot be prosperous and peaceable. 

For reactionaries whose liberalism is on \ protective 
colouring, there will be scant comfort in this book. It is 
addressed to sincerely forward-looking men. If t iesc runam 
deaf to the appeal presented here with such telling orct, t en 
the victory of autocracy seems assured. And let the re ormer 
bear in mind that a victory for autocracy', if not coup ec 
with complete responsibility, is in our day a victory 
reaction in the end. 



THE TENURE OF ENGLISH JUDGES 1 

At the meeting of the Political Science Association last year, 
in the general discussion, on the subject of the recall, I was 
surprised and, I must admit, a litdc shocked to hear our recall 
of judges compared to the English removal of judges on 

address of the houses of parliament. 

If we must compare unlike things, rather than place the 
recall beside the theory or the practice of the joint address, I 
should even prefer to compare it to a bill of attainder. 

In history, theory and practice the recall as we have it and 
the English removal by joint address have hardly anything m 

common, save the same general object. 

Though I may not (as I do not) believe in the recall of 
judges, this paper concerns itself not at all with that opinion, 
but only with the history and nature of the tenure of English 
judges, particularly as affected by the possibility of removal on 
address. I believe a study of that history will show that any 
attempt to force the address into a close resemblance to the 
recall, whether for the purpose of furthering or of discredit¬ 
ing the latter, is utterly misleading. 

In the history of the tenure of English judges the act of 12 
and 13 William III, subsequently known as the Act of 
Settlement, is the greatest landmark. The history of the 
tenure naturally divides into two parts at the year 1701. In 
dealing with both parts, for the sake of brevity, I shall 
confine myself strictly to the judges who compose what 
since 1873 has been known as the Supreme Court of Judi¬ 
cature. 

Few subjects so important in English legal or constitu¬ 
tional history have been treated more vaguely than this. In 

1 A paper read in 1912 at the ninth annual meeting of the American 
Political Science Association, and reprinted from The American Political 
Science Review, vol. vn, No. 2, May, 1913. 
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one well-known constitutional history it is said that until 
1701 the judges held office at the royal will”, and even Mait¬ 
land says that judges of the Stuart period “all along. . .held 
their offices durante beneplacito”. Both these statements are 
very wide of the mark. 

Judicial office in England before the Norman Conquest 
was communal in general character. The courts were not 
yet the king’s courts and it could not be said the judges were 
his: in fact there were no judges in the modem sense. In the 
Norman and earliest Angevin period all this was changed. 
Separate manorial jurisdictions, franchises, liberties, of 
course, continued to exist; and the old communal courts of 
the hundred and shire were retained; but the latter were now 
linked with the central curia, which in all its varied functions 
was in a real sense the king’s court. The king’s judges who 
replaced the old suitors were now his deputies acting by 
virtue of his commission, and causes were determined 
under his writ. The king had become the fountain of 
justice. 

These arc royalist and anti-feudal tendencies, and may even 
be called national, for they shaped the common law. 

But in addition there is a feudal clement of the tenure, 
which enters into and affects judicial tenure in all its history. 
This is the feudal conception of an office. The grant of an 
office, in mediaeval England, was, in effect, the same as a 
grant of land: it conferred on the grantee an estate in the 
office, and (usually more important) in its emoluments. In 
both lands and office the rights vesting in the grantee were, of 
course, strictly determined by the terms of the grant, unless 
some rule of law supervened. A freehold of office, for ex¬ 
ample, was not essentially different from any other freehold. 
The balancing of these two elements, of royal control and 
feudal tenure, and the addition later of a popular element 
exercised through parliament, really make up the history of 

judicial tenure in England from its beginning to the present 
time. 
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The great offices of the king’s household, such as that of 
seneschal or constable, early became hereditary in this way 
and thus less useful. Their place was taken by newer offices, 
such as that of justiciar and of chancellor, held by novi 
homines of lower birth but greater power than the older 
nobility. These new officials furnished the core of the king’s 
curia which performed all the functions of the central 
government of whatever kind, including of course much 
judicial business. Their tenure was naturally at the kings 
pleasure. 

As the business and problems of government became more 
complicated, a division of labour and a specialization of 
function became inevitable. By the thirteenth century the 
separate judicial machinery had become fixed, the courts of 
king’s bench and common pleas had acquired a definite 
organization, and we may speak more definitely of judicial 
tenure in its strict sense. Fortunately, from about that time 
also, the rolls of the king’s letters patent by which the grants 
to judicial office were made, become available, and I shall 
summarize briefly the material in them affecting the tenure 
of the judges. 1 

It will not take long to dispose of the early history of the 
judges of the king’s bench and common pleas. From the 
earliest patents down to die Long Parliament, their tenure 
was practically invariable—during the pleasure of the king. 
Though grants for life, even without a limitation as to good 
behaviour, are sometimes found in the patents of the Welsh 
and Irish judges, the grant to the English judges is in this 
period always a grant by the king to hold and occupy the 
office with its proper fees and emoluments l, quamdiu nobis 

1 Though it is impossible to make particular reference to these im¬ 
printed rolls in this brief paper, all the specific statements included here 
concerning die tenure of the judges, especially before the seventeenth 
century, have been taken from them; and all tnc more general ones are 
based on an examination of practically all the surviving patents for high 
judicial office between the thirtccndi century and die seventeenth. 
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placuerit” —it is, in fact, an estate in the office terminable at the 

will of the king. This continues until 1641. 

The tenure of the barons of the exchequer is a more 
difficult matter, and it is concerning it that most of the 

mistakes have been made. . 

It is probable that in the earlier time, in the exchequer (as 

elsewhere) no clear distinction was made between ministerial 
and judicial offices, and in fact no real distinction even between 
the various barons of the realm who were summonc > 
king to assist him, now in the exchequer, now elsewhere, as 
his curia. But in time both distinctions arose. It becomes 
possible after a while to see a difference between ministerial 
exchequer officials, such as the treasurer, and e ciancc 
of the exchequer, who often have a freehold in eir 01c . 

sometimes an estate for life, sometimes one in ec simp t, m 
tail male, etc.; and what may be called the judicia exc icq 
officials—the harones scaccarii. The very use o tic ' v 
barones in this narrower connection shows that t ley a 
become a wholly different order of beings an a ar 

one than the barons of the realm. . , . 

The ministerial exchequer offices, from the nature of the 

tenure, being often in incapable hands, were requcnt y' c 

by deputies. It is probably in this way that sue 1 o 1 
vice-chancellorships, etc., first arose. There are many c 
plaints in the rolls of parliament of the incompetence s> 
deputies. The barons of the exchequer were on a vcr> <- 1 
ent footing. In the earliest patents their grants are a • 
during pleasure. An early example is found m 4 v 
where tne king makes the grant ‘ quamditt sibi p acuen '. 

The statement is sometimes made in modern listoric. • 
the barons of the exchequer held during good c lavuoi 
the time of the Stuarts. This is unfounded. y ntl 1 lc nl , 
of the fifteenth century they seem invariably to iavc 
appointed during pleasure— quamditt nobis placiurit, qm ' 
Regi placuerit, quamdiu nostrae placuerit voluntatt, cXtr ( C f 
ad voluntatem Regis , or the like. Not until the reign o <- 
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VI are any barons of the exchequer appointed during good 
behaviour. Those appointed at the accession of Edward IV 
had this tenure. In that year, however, the commons pray 
that the various commissions made by the Lancastrians and 
afterward may continue in force. The answer is: It is 
agreed, so that the Barons of the Exchequer exercise their 
Offices at the Kynges pleasure, as the Judges doon. Not¬ 
withstanding this, Edward IV did afterward make grants 
during good behaviour. There is one interesting one m 
reversion during good behaviour in 1467* When Henry VI 
returned to the throne in 1470 all grants to the barons of the 

exchequer were during pleasure. 

This was soon changed once more, and it seems probable 
that practically throughout the Tudor period these grmts 
were uniformly made during good behaviour— habendum 
tenendum et occupandum .. .quamdiu se bene gesserit. 

So it continued until the year 1628. Then an interesting 
thing happened. Sir John Walter had received his patent as 
chief baron of the exchequer quamdiu se bene gesserit , but 
Charles was dissatisfied with his opinion in the case of 
parliament-men imprisoned for alleged seditious speeches m 
parliament, and ordered him to surrender his patent. He 
refused to do so, on the ground that his grant was for good 
behaviour, and that he ought not to be removed without a 
proceeding on a scire facias to determine whether he did 
bene segerere or not”, as Whitelocke puts it. 

This was embarrassing. Charles could not risk another 
unpopular trial. He, therefore, had to allow the Chief 
Baron to retain his office and his revenues, and Walter 
retained them until his death about a year later; but the king 
did command him to stay away from the courts and not to 
perform his functions as judge, and he never appeared again 
in the court of exchequer to the day of his death. 

Something somewhat like this had occurred when Eliza¬ 
beth sequestered Archbishop Grindal in 1577 at a time when 
it would have been inconvenient to deprive him; and the 
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precedent became useful later to Charles II. The same pre¬ 
cedent may also, possibly, have influenced Lord Holt in 
1690, when he advised the Council that the King might 
appoint a governor of Maryland in violation of Lord 
Baltimore’s charter without first vacating it, provided the 
grantee’s profits were secured to him. 

The view that a great judicial office is just the same as its 
emoluments, is an interesting survival of feudalism the 
effects of which can be seen in several ways in the law reports. 
An interesting parallel to it is found in the opinion of the 
author of the Mirror of Justices that a freeman of the realm 
denied the rights promised in Magna Carta ought to recover 
damages by an assize of novel disseisin. But the idea was 
extremely dangerous to liberty in the seventeenth century. 
The next patent to a baron of the exchequer, granted after 
1628 ,1 need hardly say, read “durante bene placito . And so 
they all remained till the Long Parliament. 

In the meantime there were troubles in the Ling s bench 
and common pleas also. Richard II had struck one of his 
judges for refusing to comply immediately with his de¬ 
mands and had even “ trampled him under his feet ’ . But it is 
James I who must bear most of the blame of beginning the 
interference with judicial tenure and functions which were so 
prominent in the civil troubles of the years following. His 
interference to procure the shameful divorce of the Countess 
of Essex, his part in the trials resulting from the murder of 
Sh Thomas Ovcrbury, his pretensions of omniscience and 
claims to exercise judicial office in person, but above all his 
transfer and final removal of Sir Edward Coke, the most 
learned lawyer of his time, make some pretty black pages of 
history. I feel at times almost like agreeing with the rather 
vigorous language of Mr Horace Round who calls James 
perhaps the most unseemly monster that has ever sat on the 
English throne”. 

Charles I unfortunately saw fit to follow this policy of 
interference with his judges. Even before he removed Baron 
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Walter from the court of exchequer, he had put out the 
chief justice of the king’s bench, Sir Randolph Crew, in 
1626, because he refused to sanction the king s forced loans. 
This was easier to do than in Walter’s case, for the tenure 
was during pleasure. In 1634. the chiefjustice of foe common 
pleas, Sir Robert Heath, followed, Sir John Finch being 
appointed to fill his place. And four days after foe appoint- 
ment, the writ for ship-money was issued. 

To make possible such things as arbitrary imprisonment, 
forced loans, and ship-money, Charles within ten years had 
removed the heads of three great courts. It is little wonder 

that parliament took action. , 

In the Long Parliament, on January n, 1640-1, the lords 

appointed a committee to consider the tenure of the judges. 
This resulted in the drawing up of a petition to the king 
praying that tenure during good behaviour be substituted tor 
that during pleasure. On January 15 the king s reply was 
reported to the house-that “his Majesty is graciously 
pleased to condescend”, and on June 5, Charles ° e SS e 
parliament to remember, among the concessions he had 
lately made, “that the judges, hereafter, shall hold their 

places, quamditi se bene gesserint *. . n . 

Apparendy Charles kept his promise faithfully, and all his 
appointments after this, of which there were several, were 

made during good behaviour. , , r 

During the Interregnum the judicial office was not a bed or 

roses. The judges had to uphold by precedent a government 
based solely on force. Though apparendy their tenures were 
all during good behaviour, Whitelocke records in 1655 that 
“Baron Thorpe and Judge Newdigate were put out of their 
places, for not observing the Protector’s pleasure in all his 
Commands”, and in the same year Chief Justice Rolle re¬ 
signed because of friction between Cromwell and himself. 

For a few years after the Restoration, possibly owing to 
Clarendon’s influence, the tenure remained during good 
behaviour and a number of judges were so appointed. The 
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pressure on the king, however, eventually became too great. 
In 1672 he tried to remove Sir John Archer from the com¬ 
mon pleas, but Archer held during good behaviour and 
refused to surrender his patent without a scire facias. Charles 
then followed his father’s example and ordered him to 
forbear to exercise the office of a judge either in court or 
elsewhere, appointing another judge to fill his place, though, 
as Rushworth wrote, Archer “still enjoys his Patent. . .and 
received a share in the Profits of that Court, as to Fines and 
other Proceedings by virtue of his said Patent, and his name 
is used in those Fines, &c. as a judge of that Court It is 
probable that only his fees, not his salary remained to him. 

Succeeding judges appointed to all the central courts held 
during pleasure for the rest of Charles’s reign and through 
that of James II, and the transfers and removals were many. 
In the four years of James’ reign alone some thirteen were 
removed; the law reports usually noting in a matter of fact 
way that on a certain day justice so and so “received his 
quietus . In 1680 the commons resolved to draw a bill 
providing that thereafter judges should hold their places and 
salaries quamdiu se betie gesseritit, and also to prevent the 
-binary proceedings of the judges; but nothing came of it. 

I he removals of James’s reign passed all precedent and all 
ecency, and the number necessary proves that the judges 
were not all as bad as has sometimes been said. Four were 
removed in one day in 1686 for refusing to decide for the 
^pensing power, and two in the next year for declining to 
tr ? ns C ^ t ^ lc exccu tion of a convicted deserter from the county 
W C 1 j l been tried to Portsmouth where his execution 
W f aVC a S reater effect on the troops. 

the debates in the Convention Parliament judicial tenure 

1 ^ , lscussc ^» an< ^ the evicted judges were examined at 
engt as to the cause of their removal; but in the Bill of 
8 ts no mention of the subject is made. Nevertheless all 
e patents under William and Mary and William III ran 
Unn 8 g°od behaviour and there were no removals. 
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In 1691-2 a bill passed both houses for ascertaining the com¬ 
missions and salaries of the judges, but it failed of the royal 
assent, and Burnet says this was due to the advice of some of 
the judges themselves that “it was not fit they should be out 
of all dependence on the court”. In 1696, however, a statute 
was passed to extend the judges’ commissions for six months 
after the death of a king. 

But the principal statute on this subject in modem times, 
and the one substantially followed ever since, is the Act of 
Settlement of 1701. It was limited to take effect after the 
death of the king and the Princess Anne and in default of 
issue of either. The important provision was that Judges 
Commissions be made quatndiu se bene gesserint and their 
salaries ascertained and established but upon the Address of 
both Houses of Parliament it may be lawful to remove 
diem”. 

The original draft of the bill in the commons provided for 
removal on address of either house, but on motion it was 
amended to read, “both houses”. Motions were also twice 
made and lost to omit the whole provision for removal 
altogether. 

Subsequent acts were passed in 1760, 1873, 1875 and 1876 
on this subject, but they merely re-enact or supplement that 
of 1701, and I shall not retail them. After 1760 the death or 
the reigning king no longer put an end to all judicial patents. 
Before that, even after the Act of Setdement became effective, 
in 1714 and 1727, a number of judges failed of reappoint¬ 
ment on the accession of the new king. 

The net result of it all is that to-day an English judge 
holding by patent quatndiu se bene gesserit, like any other 
official so holding, may lose his office by judicial process 
under a writ of scire facias, if it appear that the conditions of 
the patent have not been fulfilled. Second, he may be im¬ 
peached and removed from office by sentence of the house of 
lords, though this has not occurred for over a century. Third, 
the Crown may remove him without any cause shown, after 
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a joint address of the houses of parliament requesting it, but 
not otherwise. 

The address provided in all the acts from 1701 on is a most 
interesting thing. Its history is inseparably bound up with the 
whole great question of parliamentary and poplar control ot 
judicial tenure, which I dare not enter upon Enough to sa> 
that as early as 1244 parliament demanded a control over 
both removal and appointment of judges greater t an eit ler 
the laws or the conventions of the constitution allow even 
to-day, and something very like the address is described 
by Matthew Paris for that year. An almost pertect example 
of a joint address for the removal of the Chancellor is 

narrated at length in Knighton s Chronicle or 13 • 

All I shall say is that in 1701 the address was a pertect y 
well known form of procedure. The name address had 
gradually superseded the name petition or a comm 
tion from one or both houses to the Crown, w e pcti 1 

since the Restoration, had come to be «*pp 1C t 
exclusively to requests coming from individuals or bod c 

outside parliament. Such addresses had been rt j t l uc 

employed in the years just preceding 1 7 ° an fhe 

even been used to request the removal of a great o ice 
Crown. There was absolutely nothing new or strange mtlus 
use of them in 1701. It was the ordinary met 10 • 
is well to remember also that this par amen ay j 
address was and is a procedure of extreme formality a 
great solemnity, never resorted to except in ma 
national concern. It is the method of c ^ in ‘ liu , . j ic 
adopted by parliament, for example, in case o a ea 
royal family. This is no mere resolution ot bot 1 lous ^ ' 

No case of any importance requiring the mterpre a 

the act of 1701 arose 

was the case of Luke Fox, an Irish judge, in i 4 - y 

has a joint address for removal actually occurrc , ‘? ,u 
was in the case of Sir Jonah Barrington, a judge o t u. 
of admiralty in Ireland, in 1830. Another great case \ 
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of Baron Smith, another Irish judge, in 1834, though it 

stopped short of an address. . 

In these and other cases where the conduct of judges 
became the subject of parliamentary discussion, a number of 
interesting questions have arisen as to the proper interpreta¬ 
tion of the words of the act of 1701: “but upon the address of 
both houses of parliament it may be lawful to remove them”. 

In this long history that I have tried to summarize, you 
will notice that there is no statutory action in modem times 
until 1696. Even in 1641 the lords only petitioned the king 
for an act of the prerogative. And it is my belief also that 
these words of the Act of Setdement, and even the act of 
1875, confer no power upon the houses of parliament which 
they did not have before, of interfering with judicial tenure. 
All any of them does is to limit the royal prerogative, and 
that in a purely negative way, by permitting removals by the 
Crown only after an address. Not one of these statutes gives 
the houses power of removal. Not one forces the king to 
remove or even gives the houses authority to force him to 
comply with their request for removal. 

The houses may address the king, and so they have been 
doing for some hundreds of years. But he is no more under 
die legal necessity of complying now than Charles I was in 
1641. So far as parliament’s power goes, the words of 1701 
seem merely declaratory of existing law. 

Were they, then, put there merely as a mitigation or 
exception to the general command to the Crown to grant all 
judicial patents during good behaviour? Or were they really 
intended also to give an additional power of interference to 
parliament ? The late Professor Hearn held the latter view, 
and believed that parliamentary control of judges as well as 
judicial independence of the Crown was aimed at—on the 
ground that if independence had been the sole object, the 
address would have been omitted entirely from the statute 
as it was later from the constitution of the United States. If, 
however, parliamentary control was really intended, the 
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words chosen to convey it were about as ill suited for their 
purpose as possible; for they give the houses no power not 
already theirs and they in no way affect the power of im¬ 
peachment which already existed for cases of a serious 
character. 

A second question is of a more practical kind. Arc the 
preliminary investigations of the houses on motion for an 
address judicial in their character, or not? This involves in 
many ways the most fundamental question connected with 
the English form of government. If you examine every real 
dead-lock occurring within the last 200 years, in most cases 
you will find that it arises from the undefined and possibly 
indefinable boundary between the lex tcrrae and the lex 
parliament. Lord Auckland in Judge Fox’s case, tor example, 
denied that the clause in the act of 1701 could be construed 
to take the judges from the general protection of the law 
of the land, in order to place them in a situation of dis¬ 
advantage and dependence, which does not affect any other 
individual, or any other class of men”. Lord Hawkcsbury, 
on the other hand, pointed out that it was not a judicial 
matter at all—the house was merely exercising ‘that in¬ 
quisitorial authority with which they were vested by the 
constitution”, and urged that if it were improper in this case 
then they could neither address for the removal of a secretary 

of state, a first lord of the admiralty or the governor of a 
colony. 

The difference disclosed here is fundamental. It has cropped 
u p in almost every case that has come before parliament. In 
an investigation of judicial conduct, is the house merely 
ascertaining in a judicial proceeding whether a judge’s 
conduct warrants a removal under the law? If so, then the 
accused is entitled to be heard, he may employ counsel, the 
aws of evidence should be strictly observed—in short, the 
P/ occ ^ urc h governed by the lex tcrrae. The other view is 
f at whole procedure is purely discretionary with the 

ouses. They may under the act vote for an address for any 
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reason or for no reason. It is an act of power, and die pro¬ 
cedure is entirely under their own control—a part ot the lex 
parliament. On this rock most of the cases have split. Fox s 
case was dropped, after two whole years of wearisome talk 
had been expended on it, because the lords preliminary 
discussions of it would be a prejudgment of the case it it 
came up to them later under impeachment proceedings. 
That set one precedent. Baron Smith’s case was also dropped, 
in the commons, because they could not agree on the 
boundary between their powers of control and criticism and 
their judicial functions. Barrington’s case alone issued in a 
joint address, and that only after months of discussion, in 
which the accused appeared both in person and by counsel, 
cross-examined witnesses, produced papers, made formal 
objections to evidence, and was in general given all the 
privileges of an accused person allowed under the lex teT ™ e - 
I want to close with one or two observations with which 


you may agree or not: , 

1. That, owing to the change by which the king s min¬ 
isters have passed under the control of parliament—or more 
properly the commons—and now seem to be passing under 
the more direct control of the electors themselves, the power 
of parliament to put a sharp question to the government in 
regard to the conduct of a judge—a power in no way due to 
the act of 1701, and one successfully employed many times 
in the last century—is sufficient safeguard against judicial 
incompctency or minor lapses of conduct, to which ex¬ 
perience has shown the address cannot in practice be 
applied; and that for serious offences impeachment is always 
possible. 

2. That the procedure by address has proved to be very 
unsatisfactory in operation. Actually applied only once, and 
diat as far back as 1830, failing of operation several times, 
rendered ineffectual and uncertain because it involves the 
most unsettled point in the English system—the line between 
fliA l^xmr f mrlnmonf onrl Inw nf dip land— I think we 
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are to be congratulated that James Wilson’s thorough 
understanding of the English constitution prevented its 
incorporation into our federal Constitution. 

3. Whether the procedure on an address, in cases serious 
enough to warrant it, be in strict contemplation of law a 
judicial procedure under the lex terror, or an arbitrary one 
under the lex parliament; in every case in practice the legal 
guarantees and immunities of accused persons have been 
observed. And therefore to compare our political removal on 
a recall, by a simple popular vote without hearing or process 
of any kind, either to the law of the Act of Settlement, or to 
this slow, elaborate, painstaking, conservative practice in¬ 
variably employed in England under that law, is in my 
opinion misleading to the last degree. The main purpose of 
the English Act of Settlement was to make judges inde¬ 
pendent of what in the seventeenth century had claimed to 
be the sovereign power in the state—the Crown; the 
avowed purpose of our recall is to make them dependent 
on a popular majority, the power to which the “sovereign” 
is politically answerable to-day. The two aims have very 

itt c in common. They seem to be almost as far apart as 
the poles. 
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